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in the Islamic financial institutions are expected to raise issues in harmony with the problems faced
by the institution and conduct the related research accordingly.

All in all, the Shariah committee plays a crucial role in Shariah governance system. It is argued
that the structure of the Shariah committee should be carefully assessed due to its importance in
comparison to other factors. Yet the structure of the committee is affected by the limited number of
scholars serving on a large number of committees.

Practices should not be different from Principles and the reason behind such deferment could be:

»  First, the weakness of the principles or the toughness of them, which makes it complex in
terms of practicality. Plus, this is considered as hypocrisy (Nifaq) in Islam, which is prohibited
whereby the believer acts in contrast to what he/she believes in.

* Second, the weakness of people’s ability to apply and hold on to the applications of such
principles, that is due to unsound self-observation or proper understanding of the importance
of their role.

However, the present Shariah governance frameworks were not criticized due to the adaptation of
other global governance frameworks. Though, these adaptations are not fully feasible due to the
lack of adequate human resources. For instance, the parameters of independency and confidentiality
are not accomplished, because of the limited number of professionals serving most of the Shariah
departments in different Islamic financial institutions.

A proposed solution is to restructure the Shariah committee by adding a certain number of fresh
graduates (specialized in both Shariah and finance) to the committee. This proposal adds value to
the Islamic financial sector originated from the enthusiasm and academic knowledge of the fresh
graduates, who are also to benefit from the in-depth experience of the senior members supervising
the graduates in the committee.

On the whole, the current arising issues and conflicts such as: the low degree of standardization,
harmonization and practicality; inadequate systems for Shariah audit; fully human based systems
and the limited number of Shariah experts serving different committees. All the latter issues are
causing impracticality and require time to be judged, as they are not mature enough yet.

Separately from the rest, high considerations must be directed to the fresh graduates from the
Shariah and finance discipline, as claimed by many that this generation of academics, trained to
face this troubled environment, have the potential to solve the latter issues.

References:

1. IFSB (Islamic Financial Services Board) Shariah Governance Framework.

2. BNM (Bank Negara Malaysia) Shariah Governance Framework.

3. AAOIFI (Accounting and Auditing Organization for Islamic Financial Institutions) Standards.
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financial institutions. Those implementing it have not
harvested the full results yet.

* Both Shariah audit and governance are majorly
simulated from their conventional counterparts
frameworks. Nonetheless, present Shariah audit and
governance frameworks lack the presence of the
Islamic concept.

e The Shariah departments in almost all Islamic
institutions are still human based and have not been
computerized yet. Knowing that automating them
may be more efficient in term of decreasing costs and
human errors occurrences.

e Limited number of Shariah scholars to occupy
different committees positions instead of serving on a
large number of committees at once.

Additionally, countries are implementing different
Shariah governance approaches. Indonesia is adapting
the centralized single committee approach for the whole
country, whereby Malaysia is adapting the decentralized
approach of having an independent Shariah committee in
each Islamic financial institution.

Some regulators in Middle-Eastern countries are
mandating their Islamic institutions to comply with the
AAOIFI standards such as Syria and Jordan while others
have the freedom to choose whatever standards they deem
appropriate.

The latest Shariah governance framework issued in 2011
by Bank Negara Malaysia (BNM) have concentrated on
four comprehensive assignments; Shariah risk; Shariah
review; Shariah research and Shariah audit. AAOIFI
mainly focused on Shariah research and Shariah review
where it says to combine audit and review together. The
difference between the two is that Shariah review is done

on a daily basis whilst Shariah audit is done on a longer
time interval. Furthermore, Shariah review is expected to
improve the present Shariah system since it is concerned
with the day-to-day transactions. The case in Shariah
audit is similar to the case of Shariah governance in which
most of the principles are imitated from the conventional
audit and corporate governance ones respectively. Islamic
financial governance bodies have not yet innovated their
own governance model that comprehends and embodies
the Islamic fundamental concepts and principles within the
Shariah system.

There are positive points granted to the multitude
of practices in different countries as Islamic finance
sector is still considered in the growing process, thus,
ascending number of experiences is highly encouraged
and anticipated. Providing that the latter state of various
practices may adversely contribute to the field widening
the gap in terms of harmonization among the main players
in the globe.

As was mentioned before, some Middle East countries
have mandated Islamic financial institutions to comply
with AAOIFI standards. However, in the case of Malaysia,
Bank Negara Malaysia has required Islamic financial
institutions to confirm the status of compliance with the
Shariah governance framework at the end of six months
period starting from the issuance date of the framework.
This state of mandatory is expected to positively affect
the development of present Shariah governance systems,
as Islamic financial institutions will have to comply with
statutory framework avoiding any fines or charges. Note
that both AAOIFI and BNM frameworks have included
the function Shariah research in order to conduct in-
depth Shariah research prior to submission to the Shariah
committee. Anyhow, the Shariah research teams working
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Islamic financial institutions have a unique nature in
which all transactions must comply with the Islamic law
(Shariah), which has been derived from Shariah’s primary
sources; the Quran and Sunnah. Shariah governance
system has been established in order to ensure this Shariah
compliance mitigating Shariah risk. However, the latter
system does not have to disobey other governance systems
or bodies, unless they contradict Shariah. In fact, Islam
encourages the practice of adapting previous achievements
of other civilizations; the Prophet SAW adapted the idea
of digging a trench in the Battle of the Trench (Ghazwah
al-Khandaq) from Salman Al-Farisi. He also validated the
contract of Mudarabah, which was practiced before Islam.
Additionally, He modified the contract of Salam, which
included uncertainty in order to eliminate any ambiguity
in the contract (fixed date and specifications in terms of
quality and quantity).

The present comprehensive Shariah  governance
frameworks were issued by AAOIFI (Accounting and
Auditing Organization for Islamic Financial Institutions,
Bahrain), BNM (Bank Negara Malaysia) and IFSB (The
Islamic Financial Services Board, Malaysia). Both BNM
and IFSB frameworks concentrate on four main key
elements:

*  Competence: Fitand proper criteria, professional
training and formal assessment.

* Independence: Adequate capability to exercise
objective judgment and complete, adequate and

timely information.
*  Confidentiality: observe the

confidentiality.

Strictly

»  Consistency: There must be consistency in all ex
ante and ex post Shariah governance processes.

Whilst AAOIFT’s framework concentrates on five standards:
Shariah supervisory board (appointment, composition and
report), Shariah review, internal Shariah review, audit and
governance committee and independence of Shariah board.

Both IFSB and BNM share the same key elements in their
frameworks, although BNM came to be more practical
and detailed. Notably, BNM framework came to be more
comprehensive than others including the function of
Shariah risk management control, Shariah review, Shariah
research and Shariah audit. Theoretically, both BNM and
AAOIFI frameworks are comprehensive and robust in

1 www.giem.info

comparison to other corporate governance frameworks.
But practically they are yet to be evaluated unless results
to be harvested. However, yet there are weaknesses to be
strengthened.

Generally, on a global level, the Islamic financial sector
lacks standardization; hence, on the one hand, the multitude
of current Shariah governance frameworks might widen
the gap in terms of harmonization and standardization. On
the other hand, they are yet considered as fresh attempts to
achieve a sound comprehensive framework. It is said that
a perfect state of harmonization cannot be achieved due to
the multitude of the Shariah schools of thoughts, in which
different rulings could be issued to the same case scenario.
From a different perspective, it is crystal clear that this
multitude of opinions is granting the Islamic financial
sector with flexibility and innovation.

The dire need for standardization is clearer when looked
at from the angle of Shariah risk. It is a unique operational
risk faced by Islamic financial institutions in which the
investors may partly or fully withdrawal their fixed deposits
if procedures did not comply with Shariah. Hence, Islamic
financial institutions are facing an additional massive
risk, which cannot be mitigated unless a sound Shariah
governance system is established. However, global
standardization and harmonization in terms of Shariah
and operations among Islamic financial institutions would
increase the investors’ confidence, which decreases the
latter risk accordingly.

There are some factors to be improved in order to strengthen
the present Shariah governance systems:

e The Shariah department in any financial institutions is
mainly constituted of individuals, who are specialized
in Shariah and finance. The arising issue is that the
Islamic financial sector requires interactions between
the two majors. Meaning that the Shariah officers need
to be informed about the financial practices and vice
versa.

*  The knowledge of Islamic finance is still considered
fresh, and merely few references have been written.
However, the contributions of the new generation of
academics specialized in both Shariah and finance are
highly expected to add a noticeable value to the field.

*  Shariah audit is still considered not mature enough.
It has not been fully implemented in many Islamic
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