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AUTHOR’S INTRODUCTION

£ o

All praise is due to Allah; we praise Him; seek His help and
forgiveness; we repent to him; we seek refuge with Allah
from the evils of ourselves and the evils of our actions. For

whosoever Allah guides none can misguide and whosoever
He misguides none can guide, I bear witness that there is no
true god but Allah alone with no partner and I bear witness
that Muhammad is His slave and Messenger, may Allah’s
peace and blessings be upon him, his family, his
companions, and those who follow them until the Day of
Judgment.

To proceed, this is a brief treatise in the principles of
jurisprudence that I have written in accordance to the
prescribed curriculum for the third year of high school in the
institutes of Islamic Knowledge and I have called it “The
Foundations of the Knowledge of Usil”.

I ask Allah to make our actions purely for Allah and
beneficial to the slaves of Allah; He is ever close, the
Responder.



UsUL UL-FIQH

£ Sy

The definition of Usul ul-Figh is understood in two ways:

Firstly with regards to the first component ‘Usal’ and the
second ‘Figh’.

‘Usal’ is the plural of the word ‘asl’ and it means
whatever can have something else built upon it; from that
we have the ‘asl’ (foundation) of a wall which is in essence its
base; likewise, the foundation of a tree which has many
branches sprouting from it. As Allah the Most High says:

L vug e m ke K e e s Remide wee  p gemie ok
J@f}%bwiﬁgbfﬁ%“ﬁgm‘m‘?‘ﬁpﬁfrﬂ§

&asl

‘Have you not considered how Allah presents an example,
[making] a good word like a good tree, whose root is firmly
fixed and its branches [high] in the sky?’ (14:24)

‘Figh’, linguistically means understanding, as is the case in
the statement of Allah the Most High:

<8 e - - e,"’
€ J pgaas o gL hsdas YBT3 p

‘And untie the knot from my tongue. So that they may
understand my speech.’ (20:27-28)

And its use in the science of jurisprudence is: knowledge of
the rulings of the Shariah along with their specific evidences.
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The meaning of the word ‘ma’rifah’ is knowledge and
conjecture; because rulings of figh can be perceived with
certainty or speculation, as is the case in many issues of figh'

The meaning of the words ‘legal rulings’ (al-ahkim as-
shar’iyyah) is: rulings derived from the legislation, such as
the obligatory or prohibitive nature of something, so from
this is excluded rulings based on intellect; such as the
knowledge that the whole of something is always bigger than
any individual part, also general rulings like rain falling
during a clear wintery night.

The meaning of the word: ‘process’ (al-‘amaleyyah) is
whatever is not connected to beliefs, such as the prayer and
zakat, so from this we can exclude all those things which are
connected with beliefs; such as Tawhid and knowing the

' The Shaykh said: ‘And due to this we said that ma’rifah gathers together knowledge
(ilm) and conjecture/speculation (Adh Dhann). This is because many of the rulings in
figh issues are specualative (in nature)’ till his words: “So if it is said: “How is it correct
for you to say this when Allah says: ‘Indeed you only follow conjecture,” (6:116) and:
‘Indeed some conjecture is sin,” (49:12) and Allah rebukes those who follow
conjecture?” We say: If the speculation is built upon ijtihad then this is what men can
be capable of. Allah says: “Allah does not burden a soul with more than it can bear,”
(2:286) and due to this the Propher % said: “If a ruler makes ijehad and is correct he
gets two rewards and if he is mistaken he gets one reward”...iill his words: “The
conjecture that is censured is that which is not based upon any foundation. For
example, that 2 man comes to a common person and asks him: What do you say
concerning this, is it permissible or forbidden? So He says: ‘I think it is forbidden’. So
this is not permissible (to do). But ifa man who isa mujtahid contemplares and reflects
upon the evidences and then his speculation is dominated towards (che conclusion) that
this (particular) saying is the preponderant opinion, then there is no harm in this. This
is because this one has done his upmost.” (Sharh Ustl Min IIm Al Usil pg 28)
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names and attributes of Allah, so none of these things are
called figh in jurisprudence.

The meaning of the words: ‘specific evidences’ (al-adillah
at-tafsileyah) is: evidences of figh that are coupled with
detailed matters of figh, so from this (definition) we can
exclude Usil ul-Figh itself, because its scope is limited to the
general evidences of figh. Secondly, with regards to it being
a label for this particular science, then it is defined as: a
knowledge where the evidences of figh are determined in
general and how they are to be benefitted from and the
condition of the beneficiary.

The meaning of the word ‘gencrality’ (al-ijmaliyyah) is:
general rules, such as the saying: commanding indicates
obligation and forbidding indicates prohibition, and good
health requires [that whatever has to be implemented] be
implemented.

So from this [definition], we can exclude specific
evidences, as they are not mentioned in Usul ul-Figh except
by way of giving an example for the rule.

The meaning of the words ‘and how to make full use of
them’ (wa kayfiyat ul-istifadata minha) is: knowledge of how
to allow the rulings to make full use of the evidences by
studying the words and their implications, [distinguishing]
the general from the specific, the restricted from the
unrestricted and the abrogated from the abrogating and
other than that; so by virtue of his insight the fagih can
benefit from the evidences of figh and the rulings.

10



THE FOUNDATIONS OF THE KNOWLEDGE OF USUL

The meaning of the words ‘condition of the beneficiary’
(hil al-mustafid): if the beneficiary is a Mujtahid then he is
named as such due to his benefitting from the evidences
because he has reached the level of a Mujtahid, so knowledge
of the Mujtahid and the conditions of Ijtihad and its ruling

return to Usal ul-Figh.

The Benefits of Jurisprudence

Usil ul-Figh is a noble science, of the utmost importance,
immensely rewarding, (by which one is) able to obtain a
capacity to extract legal rulings from evidences on a sound
footing.

The first person to make this an independent science was
Imam ash-Shafi'i Muhammad Ibn Idris, then many other
scholars followed him in that and authored many books,
which ranged from prose, poetry and brief and long volumes
until it became an entity in its own right with discernible
features.

11
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‘Al-Ahkim’ (rulings) is the plural of hukm and linguistically
means a judgment, which has been necessitated by the
speech of the legislator relating to the actions those
burdened with carrying out the obligations of the legislation
(al-mukalifin) are mandated, either by request, or choice, or
state.

The intent behind our saying ‘the speech of the legislator’
is: the Quran and the Sunnah.

The meaning of our words ‘relating to the actions of
those burdened with carrying out the obligations of the
legislation’ is: what is connected to actions, whether in word
or deed, to do something or leave it. So this excludes
whatever is associated with belief, so it is not called a ruling
with regards to this terminology.

The meaning of our statement ‘al-mukalifin’ is: whoever
is included by the process of being burdened to fulfil the
obligations of the legislation, which excludes the young and
the insane.

The meaning of our statement ‘mandated’ (talab) is:
commands and prohibitions, whether it be by way of
obligation or preference.

12
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The meaning of our word ‘choice’ (takhyir) is in
whatever is permissible, and what is meant by our word state
(wad’) is: what is correct or otherwise as dictated by the
Legislator through signs or descriptions which are to be
implemented or cancelled.

The Types of Rulings in the Shariah

The types of commands (in the Shariah) fall into two
categories: Taklifiyah and Wad’iyah.

The Taklifiyah are five: wajib (obligation), mandab
(encouraged to undertake), muharram (prohibited), makruh
(disliked) and mubah (permissible).

1 — Wajib: linguistically means what has fallen or what is
compulsory. Technically it means: what the legislator has
ordered as a matter of obligation, like the five daily prayers.

So excluded from our statement ‘what the legislator has
ordered’ is what is forbidden, disliked and permissible. And
also excluded from the statement ‘by way of obligation’ is
that which is only encouraged (mandib).

Therefore something wajib is that which if carried out
will bring reward for the one carrying it out, and the one
that fails to do so deserves to be punished. It is also called
Fard’, faridah, hatam and lazim.

2 — Mandiib: linguistically means something or someone
appointed or designated. Technically it means: what the
legislator has ordered but not by way of obligation
(recommended), such as supererogatory prayers.

13
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So what is excluded from our statement ‘what the
legislator has ordered’ is whatever is forbidden, disliked and
permissible. And what is also excluded from our statement
‘not by way of obligation’ is that which is wajib.

So when something is mandib, the doer is rewarded for
carrying out the action, and not punished for leaving it. It is
also called Sunnah, masniin, mustahab and nafal.

3 — Muharram: linguistically means: forbidden and
technically it means: what was forbidden by the legislator as
an obligation to avoid, such as disobedience to parents.

So what is excluded from our statement ‘forbidden by the
legislator’ is: wajib, mandub and mubah (permissible). And
what is also excluded from our statement: ‘an obligation to
avoid’ is that which is disliked.

So when something is muharram (forbidden), it means
the one who leaves it is rewarded and the one who commits
it deserves to be punished. It is also known as Mahzar or
mamni’.

4 — Makriih: linguistically means: Something hated. And
technically it means: what was forbidden by the legislator
not by way of it being obligated to abandon, such as taking
and giving with the left hand.

So what is excluded from our statement: ‘forbidden by
the legislator’ is wajib, mandib and mubah.

And what is also excluded from our statement ‘not by
way of obligation’ is that which is Muharram (forbidden).

14
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And when something is makriih, then the one who leaves
it out of compliance (of the legislation) is rewarded, but the
one who does the action is not punished.

5 — Mubah: linguistically means something declared or
permitted to do. And technically it means: what is not
connected with a command, or not something prohibited in
and of itself, like eating during the nights of Ramadan.

So what is excluded from our statement ‘what is not
connected with a command’ is that which is wajib and
mandib (recommended.) And what is also excluded from
our statement: ‘not something prohibited’ is whatever is
muharram (forbidden) and makrih (disliked). And what is
not included by the saying ‘in and of itself is anything
which is connected to a command therefore being a
medium, which would then itself be commanded, or
something forbidden would also act as a medium to
something which would also be forbidden, and that would
not take it out of the original state of mubah (permissible).

And something is mubah (permissible), as long as the
description is one of permissibility, then it will not result in
reward or punishment. And is also called: Halal and j3’iz.

Rulings of Wad’i

The rulings of wad'iyah are that which the legislator has
placed signs for, to prove (its validity), or absence of, or

15
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implementation or cancellation, and from which is valid
(sahih) or invalid (fasid).

1 — Sahih: linguistically means: something free of discase.
And technically it means the effects resulting from an act of
worship or a contract.

So sahih (valid) acts of worship are acts that fulfil the
responsibility by meeting the requirements.

And what is sahih (valid) regarding contracts is that the
effects of it are directly affected by its existence, such as the
relationship between property and the contract of sale for
example. So nothing can be valid until it meets the necessary
conditions and is free of any obstacles (preventing it from
being valid).

For example, part of worship is to perform the prayer on
time fulfilling all the conditions, pillars and obligatory steps.
And an example of contracts is to have a contract of sale
fulfilling all the known conditions without anything that
would stop it being a valid contract. So if one of these
conditions is not present, or an impediment is present, it
prevents it from being valid.

An example of that is the condition of worship: to pray
without purification. And an example of that in contracts is
the absence of a requirement in the contract such as selling
that which one does not have.

An example of the presence of an impediment in worship
is to offer supererogatory prayers at a time of prohibition.
And an example of the presence of an impediment in

16
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contracts is to sell something during Friday prayer after the
second call in a way that is not permissible.

2 — Fasid: linguistically means something that has been
lost or is at loss. And technically it means: the effects that do
not result from an act of worship or a contract. Therefore
the fasid (invalid) acts of worship are those that do not fulfil
the obligation, so the demand is not met, such as praying
before the correct time. And fisid (invalid) contracts are
those that have no effect, such as selling something
unknown.

All corrupt acts of worship, contracts and conditions are
haram (forbidden); because that is transgressing the limits of
Allah, and taking His verses as a mockery, because the
Prophet # forbade stipulating conditions thart are not in the
Book of Allah.

Fasid (invalid) and batil (false) have the same meaning
except in two instances:

L In Ihram: fasid is what the person in Ihrim treads on
while in Thram before the first constraints of Thrim are
lifted, and ‘batil’ (falsehood) is if he denounces Islam whilst
doing it.

2, In marriage: fasid is whatever the scholars differed in
as being corrupt or not, such as marriage without a guardian,
and baril is what has been unanimously agreed upon such as
the false nature of marriage of a widow or a divorced woman
in her waiting period.

17
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The definition of knowledge is the perception of something
for what it really is and being firmly aware of it, such as
knowing that the whole is greater than the part, and that the
intention is a requirement for worship (to be accepted).

So whar is excluded from our words: ‘the perception of
something’, is the lack of the complete awareness of
something, which is called jahl basit (plain ignorance), such
as someone being asked: ‘when was the Battle of Badr?’ and
he replies: ‘T do not know.’

And what is also excluded from our words ‘what it really
is’ is to perceive something different from what it really is,
this is called jahl al-murrakab (compounded ignorance),
such as someone being asked: ‘when was the Battle of Badr?’
to which he replies: ‘in the third year after migration.’
[When in actuality it was during the second year after the
migration].

And what is also excluded from our words ‘firmly aware
of it’ is the perception of something in a non-assertive way,
so it is likely to be different from the way it was perceived,
then that is not called knowledge. Then if he prefers one
over the other possibility then it is referred to as dhann and
the other possibility as waham, and if both are thought to be
the same then it is called Shakk (doubt.)

18
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And this shows that the perceptions of things are
attached to the following:

1 — Knowledge: the perception of something for what it
really is and being firmly aware of it.

2 — Plain ignorance: a lack of awareness in the totality of
something.

3 — Compounded ignorance: a perception of something
in contravention to what it really is.

4 — Dhann: a perception of something with the prospect
of it being against a less correct view.

5 —~Wahm: a perception of something with the possibility
of it being against the most correct view.

6 —Shakk: a perception of something with the possibility
of it having something equally correct opposing it.

CATEGORIES OF KNOWLEDGE

Knowledge is divided into two parts: the essential and the
theoretical.

1 — Essential (knowledge) is that the thing known is
essential whereby a person can’t help but know it without
the need to look for it or try to extrapolate it, such as the
knowledge that the whole is greater than the part, and that
fire is hot, and that Muhammad is the Messenger of Allah.

2 — Theoretical (knowledge) is what needs to be
considered and looked into, such as knowledge that the
intention is necessary in the prayer.
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The definition of speech linguistically means: a word that

has been placed with a particular meaning,.

And technically it means: a beneficial word/phrase, such

as: Allah is our Lord and our Prophet is Muhammad.
The least speech consists of is two types of nouns, or a verb
and a noun. The first example: ‘Muhammad is the
Messenger of Allah’, and the second: ‘Mohammed remained
steadfast.’

A single unit of speech is a word and it is: the word that
has been placed with a particular meaning, being either a
noun, verb or particle:

A — The Noun: A word that gives a meaning in itself
without any element of time. It is of three types:

1. What signifies generality such as relative nouns.

2. What signifies an absolute (unrestricted) sense such
as nakirah (indefinite) in an affirmative context.

3. What denotes the specific such as signs and
distinguishing characteristics.

B — The Verb: A word which indicates a meaning by
itself, and according to its form contains one of the three
tenses: the past tense such as (fahima), the present tense such
as (yathamu), or the imperative such as (itham). So the verb
with all its types signifies no restriction but not generality.

20
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C — The Particle: A word that denotes a meaning in other
than itself, including the following particles:
1. Waw (s): It is used as an attraction showing
association between two items (of attraction) in ruling,
it does not however constitute order, nor does it negate
it except with a proof.
2. Fa (<9): It is used as an attraction showing association
between two items (of attraction) in ruling with
sequence and immediate order, it is also used as a
causative particle showing purpose.
3. Genitive Lam (J): The meanings include: reasoning,
ownership and permissibility.

4. Genitive 'Ali (=): The meanings include obligation.

Parts of speech

Speech is divided with regards to its potential of being
truthful or not into two parts: al-khabr (news) and insha
(that which is established):

1 — Al-Khabr: That which can be described as truthful or
untruthful in and of itself. What is excluded from our
statement ‘that which can be described as truthful or
untruthful’ is: ‘al-insha’ because it isn’t possible, its
significance is not informed of until it can be said it is a
truth or a lie.

And what is also excluded from our statement ‘in and of
itself’; is that which has no possibility of being truthful, or is
untruthful with regards to what it is being informed of, that

21
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is because the news with regards to what it is being informed
of is of three types:

1. What cannot be described as lying; such as the
khabar (information) from Allah and His Messenger # that
is established from them.

8 What cannot be described as honest; such as the news
that is impossible both in the legislation or intellect; the first
example of which is the news of someone who claims
messengership after the messenger of Allah # and the
second, the news of two opposing things coming together
such as movement and being still at the same time,

3. ‘What can be described as truthful and untruthful
either equally, or with a preference of one of them, such as
the news that a person absent is arriving and the like.

2 — Al-Insha (what has been established): What cannot be
described as truthful or untruthful, from which are the
commands and prohibitions. As in the saying of the Most
High:

¢ iy 188 G dll, il e

“Worship Allah and associate nothing with Him.” (4:36)

Speech can be both khabar and insha in two ways: in the
wording of a verbal contract such as ‘T sold and accepted
(something)’ so this with respect to what the intent of the
contractor is would be a khabar, but a consequence of the
contract is insha.

22
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Speech comes in the form of news but what is meant is
insha and vice versa for a benefit.
The first example: the statement of the Most High:

B ekl iR e allllly
‘The Divorced women should remain in waiting for three
periods.” (2:228)

So the statement ‘they should wait for three periods’ is in the
form of news and what is intended by it is a command, the
benefit of that to emphasize the action of the one being
commanded as if He is ordering what is the reality,
mentioning it as a description from the descriptions of that
which is commanded.

An example of the opposite is the verse:

¢ 3Rkt sy Wl L TAST 0 2l 1ahids 5T 065 3
‘And those who disbelieve say to those who believe, "Follow
our way, and we will carry your sins.” (29:12)

His statement: ‘we will carry’ is in the form of an order but
what is intended by it is to inform only, the benefit of that
being to place something which is being informed at the
status of something imposed and binding.

Truth and metaphor

Speech is divided in terms of usage to reality and metaphor.

23
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1 — Reality is the word used for the meaning it has been
placed for, such as the lion for a predatory animal.

So what is excluded from our statement ‘used for’: is
something neglected, this is not called reality or a metaphor.
And what is also excluded from our statement ‘placed for’ is
the metaphor.

Reality is divided into three sections: linguistic, legal (in
the Shariah) and customary.

Linguistically, refers to a word used for the meaning it
has been given in the language. And what is excluded from
our word ‘linguistically’ is the legal and customary. For
example, the prayer (salah) linguistically means supplication,
so that is the meaning the people of the language give it.

Its legal reality is the meaning given to it by the Shariah.
So what is excluded from our statement: ‘by the Shariah’ is
customary or linguistic reality. An example of that is the
prayer, its legal reality is words and deeds that begin with the
takbir (opening act) and end with the taslim (closing act) so
this is what the people of the legislation place on this word.

The customary reality is: a word used for the meaning
placed on it by the customs of people. So what is excluded
from our statement ‘custom’ is a linguistic and legislative
reality. For example: a ‘dabah’ its reality in the traditional
sense is that of a four-legged animal, so that is the meaning
that it carries in the custom of the people.

And the benefit of knowing this fact, that the reality (of
words) is divided into three types is that we hold each word
to its correct meaning in the way it is used, so in use of the

24
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linguists and its linguistic reality, and in the legislation and
its legislative reality, and in the use of the traditionalists on
its traditional reality.

2 - The Metaphor is a word used for other than the
purpose it was intended, for example: A lion for a brave
man. So what is excluded from our statement: ‘used’ are
unused words, which is neither a reality nor a metaphor.
And what is not included by the words ‘for other than the
purpose it was intended’ is reality.

It is not permissible to load a word intending its
metaphoric meaning except with a correct proof that
prevents the realistic meaning being intended, and it is
known in the field of eloquence as a ‘qarinah’.

The condition of using a word for its metaphorical
meaning is the presence of a link between the realistic
meaning and the metaphorical meaning, so the expression is
correct and this is known in the knowledge of Bayin
(eloquence) as a link, and it is either through similarity or
otherwise. So if it is a similarity then it is called ‘at-tajawwaz
isti'arah’ (borrowing), as is the case with the word lion for a
brave man.

And if it is not similar then it is called “at-tajawwaz majaz
mursal’ (Metonym) if the ‘tajawwaz’ is in the words, and
(psychological metaphor) if it is in attribution.

An example of a metonym: is to say 'we took care of the
rain' meaning the pasture. So this is an example of ‘at-
tajawwaz’ in the word.

25



THE FOUNDATIONS OF THE KNOWLEDGE OF USUL

An instance of a psychological metaphor is to say: ‘the
rain has given growth to the pastures.’ So the meaning of the
words in real terms is what is meant, but to attribute the
growth to the rain is metaphorical in use, because the one
who really causes growth is Allah, so it is tajawwaz in
attribution.

Also from the use of metonyms is addition and omission.
An example of which is the statement of Allah the most
High:

{18 el Gl y
“There is none the like of Him.” (42:11)

It is said that the letter 'kaf is extra for the purpose of
highlighting the negation of anything like unto Allah the
Most High.

An example of metaphor by omission is the verse:

AT gy
‘Ask the village...” [12:82]

Le. ask the people of the village, so the word 'people’ is
omitted for metaphoric purpose, and there are numerous
types of such metaphorical instances that are listed in the
sciences of Bayan (eloquence).

Here only some of the types of reality and metaphor in
Usal ul-Figh have been mentioned due to the fact that the
meaning of words is either real or metaphorical, so the need

26
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arose to make each one known and their ruling, and Allah
knows best.

27
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The definition of a command is: a statement that includes
the request of an action by way of a higher authority, such
as: ‘establish the prayer and pay zakart’.

And what is excluded from our word ‘statement’ is

anything which is not spoken via gestures even if what is
meant by is a command.

And what is also excluded from our words ‘the request of
an action’ is the prohibition, because that is requesting one
to leave an action, and the intent of an action is to bring it
about, and that includes the speech which is commanded to
be said.

And what is also excluded from our words ‘by way of a
higher authority’ is to appeal, and supplicate, and other such
words that have the pattern of a command and through
other factors which might be perceived to be a command.

Forms of the command

The forms of the command are four:
1 — The imperative verb, such as:

€SI 7 0 8L0) oy T Ty
‘Recite, [O Muhammad], what has been revealed to you of
the Book.” (29:45)
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2 — The imperative verbal noun, such as: ‘Come to the

prayer’ (from the adhan).
3 — The verbal noun that is used in place of the

imperative verb, such as:

€ il L ol 28 55
‘So when you meet those who disbelieve [in battle], strike
[their] necks).” (47:4)

4 - Present tense verb joined with the 1am of imperative,
such as:

& Ayt AL 1LHaN5 )
“To believe in Allah and His Messenger.’ (58:4)

Commands can also be understood using other than the
normal forms (as mentioned above), such as something
being described as fard, wajib, mandab, or obedience, or
praising the perpetrator, disparaging the one who leaves it,
or when a reward is connected to it, or that to leave it would
be punishable.

What the wording of a command necessitates

The Command, when not restricted by other factors,
necessitates the obligation of what is being commanded, and
immediately carrying it out.

From the evidences that it necessitates obligation is the verse:
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‘So let those beware who dissent from the Prophet’s order,
lest fitnah strike them or a painful punishment.” (24:63)

The significance of this verse is that Allah has warned those
violators of the commands of the Prophet # to beware of a
fitnah befalling them, which is a deviation, or that a painful
punishment strike them. Such a warning can only be for
leaving something which is obligatory; all of this indicates
that the general commands of the Prophet #% must be acted
upon'

From the evidence that it is to be carried out straight
away is the verse:

! [Publishers note] Shaykh Uthaymin said: “You find many commands in the Qur'an
and in the Sunnah about which the scholars say: Indeed it is not compulsory (wijib). So
the people ask: Did the scholars say this based upon the foundational principle being
that the commands are devoid of obligation or did they have indications and evidence
that excluded this specific command from being obligatory?

‘So if it is the second (case) then the command/affair is clear. And people will remain
at ease, being happy if they find evidence that excludes it from being obligatory. But
sometimes evidence that excludes it from being obligatory is not found and the chest is
not open, and we are not happy with its obligation. Neither are our souls ar ease due to
the obligation. And it is feared that this will require of them or the servants of Allah
that which Allah does not require. So then destruction and the prohibited occurs.

‘However, the safe path to traverse is that we say: We adhere to this foundational
principle, and that is that the foundation of the (command) is its being obligatory.
Then if a command occurs that we doubt whether it is for an obligation. Then this is
an indication that this is not an obligation and that if people were to abandon it they
would not be sinful. This is because the soul of the believer is an indicator as He (The
Messenger of Allah) said: “And sin is that which wavers in the soul.” (Szhih Muslim
No. 2553) So at that time we look to sce if for these specific issues there is an evidence
that exclude them from being obligatory.' (Sharh Usal Min Ilm Al Usal, pg 162)
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€omllaizly
‘So race forward in doing good deeds’ [2: 148, 5: 48]

And the things that are enjoined by the Shariah are good,
and the order to race towards good is a proof of the
obligation to rush to do good deeds.

And the Prophet % disliked the fact that the people
delayed the sacrifice and shaving of their heads on the Day
of Hudaybiyah, until he met Umm Salamah & and told her
what had happened with the people.

Also, rushing to do the (good) action is from being more
cautious and righteous, and delaying would result in
problems, leading to the accumulation of duties which the
person is then in turn unable to carry out.

It may be that an obligatory act may not require to be
carried out immediately due to an evidence which requires
it; in such cases it is removed from being an obligation to
meaning something else, such as:

1. Recommended — for example:
€ SEIE 15 AR
“When you buy and sell have it witnessed.” [2:282]

The command to have the buying and selling witnessed
is for preference according to the evidence that the

! Bukhari (2731, 2732) Book of conditions, 15 — Chaprer: Conditions of Jihad and
reconciliation with the people of war and the writing of conditions, and Ahmad
(4/326/19117).
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Prophet # bought a horse from a Bedouin and did not
have it witnessed. '

2. Al-Ibihah (permissible) — often occurring after a
warning or in reply to what may be perceived as
prohibited. An example of this occurring after a
prohibition is the verse:

& 130l Zis
‘But when you come out of Thrim, then [you may]
hunt.” [5:2]

The command to go hunting is one of permissibility
because it is mentioned after the warning as is deduced
from the verse:

A
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‘Hunting not being permitted while you are in the state
of Thram’ (5:1)

And an example of when it is reply to what is perceived
to be prohibited is the statement of the Prophet #: ‘Do
it and there is nothing wrong’?, in reply to the one who

! Reported by Abu Dawood (3607), Book of judgments, If the judge knows the
truthfulness of one witness then it is permissible to give a ruling base on that; and An-
Nasi'i in Al-Kubra (6243) Book of sales, 82 - The ease of leaving the witnessing of
selling.

2 Bukhari (83) The Book of Knowledge, 23 — Chapter: Giving rulings while on a riding
beast and other than that. Muslim (1306) Book of Hajj, 57 - The chapter: Whoever
shaves his head before sacrifice, and whoever sacrifices before the throwing.
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asked during the final Hajj about doing the actions of
the day of Eid in a different order.
3. Asa threat, as in the statement of the Most High:

§ o 041035 1y ) s TS
‘Do what you like indeed He is ever-watchful over what
you do.” (41:40)
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‘So whoever wishes then let him believe and whoever
wishes, let him disbelieve. Verily We have prepared for
the unjust a Fire.” (18:29)

So the warning is mentioned after the command is laid
down proving that it is a threat.

4. The command is removed from an immediate nature
to one which can be implemented over time — and an
example of that is making up the missed days of
Ramadan because even though it is ordered to be made,
the evidence indicates that it can be done over a period
of time, as narrated by Aishah &.: “When I had to make
up for the fasting of Ramadan, 1 would make up for it
what 1 could except in Sha'ban and that due to the
Messenger of Allah’s # station.”

| Refer to Bukhari (1950), Book of fasting, 40 — When to make up the missed days of
Ramadhan; and Muslim (1146) Book of Fasting, 26 - Chapter: making up the missed
days of Ramadan in Sha'ban.
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If the delay was forbidden, then Aisha & would not

have confirmed it.
5. When what has been commanded cannot be
completed except with it — so if an action that has been
commanded is stopped because of something then that
thing itself becomes commanded (in order to fulfil the
command), and if it is recommended then the thing is
by default recommended.

An example of an obligation is the covering of
someone’s ‘awrah (part of the body that must be
covered); if you are prevented by doing so without
certain clothes, then buying those clothes becomes an
obligation also.

An example of something recommended is the
wearing of perfume on the day of Jum’ah, if it relies on
buying perfume to carry it out, then buying that
perfume is likewise recommended.

This principle is part of a more general principal and
that is: the means follow the rulings of the purposes they
are being used for, so the means that are undertaken to
fulfil obligations are themselves obligatory, as are the
those things that are prohibited, the means are also
rendered unlawful.
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The definition of prohibition is: A statement which includes
a request to avoid doing something that is from a higher
authority with a specific format: that of the present tense
coupled with the lam of prohibition, such as the statement
of the Most High:

L E - 3 =s % B Y B e
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‘Do not follow those who deny Our revelations and who do

not believe in the Hereafter’ (6:150)

What is excluded from our definition is the word ‘gestures’
as it is not known as a prohibition even if it give its meaning.

And what is also excluded from our words ‘a request to
avoid something’ is the command because it is a request to
do something.

And what is also excluded from our words ‘from a higher
authority’ is an appeal, a supplication or other than that
from which a prohibition can be deduced.

And what is also excluded from our words ‘a specific
format of the present tense, etc.” is what indicates a request
to abstain from something with the format of al-amr
(command) like: ‘da” (leave alone), ‘utruk’ (leave, abandon)

kaff’ (leave off) and the like; even though this includes a

request to stop, but the form is for a command and not a
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prohibition. Furthermore, the prohibition can be
understood in ways other than the normal forms of
prohibition (as mentioned above) such as when the act is
described as: haram, severely warned against, distasteful, the
perpetrator is disparaged or that a punishment is ascribed to
it and so on.

‘What the wording of prohibition necessitates

When left unrestricted it necessitates complete prohibition
of that which is being forbidden and its invalidity.

From the evidences that demonstrate this is the statement
of the Most High:

¢ 1yl 43 1K L3 o83 0,001 K5 Ts
‘And whatsoever the Messenger gives you then take it, and
whatever he forbids you from then abstain from it.” (59:7)

So the command is to stop at what he forbade us from,
which requires that we must abstain from it, so then it in
turn becomes a prohibited act.

From the evidences that show the invalidity (of certain
actions) is the saying (of the Prophet #): “Whoever does and
action that is not in accordance with our affair then it is
radd,” i.e. rejected and whatever he forbade us from, so if

! Narrated by Muslim (1718, [18]) Book of Judgements, 8 -Chapter: Invalidating false
rulings and refuting newly invented marters.
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the order of the Prophet # was not followed, then it will be
rejected.

The principal according to the school of thought
(Hanbali) concerning those things that have been forbidden
whether they are correct or not are as follows:

1. The prohibition returns back to the very thing itself
being prohibited or its condition, thus making it
incorrect.
2. The prohibition returns back to something other
than itself or its conditions therefore not being
incorrect.

An example of the first principle in worship is the
prohibition on fasting on the two days of Eid.

An example of the first princinple in dealing with other
people is the prohibition of selling after the second call to
the Friday prayer for whoever the day of Friday is obligatory.

An example of the second principle in worship is the
prohibition of a man wearing silk, so he covers his ‘awrah
(fulfilling one of the) conditions of prayer, but if he covers
his ‘awrah with a forbidden cloth his prayer is invalid
because the prohibition returns to the condition (of the
prayer being valid).

An example of the second principle when dealing with
other people is the prohibition on the sale of a foetus (load),
because knowledge of what you are buying is a condition for
the validity of the transaction, if a foetus is sold the
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transaction is not valid due to the condition of the
prohibition.

An example a prohibition returning to an external issue
with regards to worship is the wearing of a silk turban by a
man, so if he prays whilst wearing a silk turban, it does not
invalidate his prayer because the prohibition does not fall
back on the prayer or its condition (to be accepted).

An example of a prohibition returning to an external
issue with regards to transactions is the prohibition of fraud,
if something is sold fraudulently, that does not invalidate the
sale.

(The format of) Prohibition sometimes can be used for
other than that which has been forbidden when evidence
shows otherwise as in the following cases:

1. Dislike — the example that is given is of the saying of
the Prophet #: ‘Do not let any of you touch his private
part with his right hand when he urinates.”

The majority say that the prohibition here is for it
being disliked, because his private part is part of the
body, and the wisdom of forbidding it is to keep the
right hand pure.

2. Guidance — such as the saying of the Prophet # to
Muadh (bin Jabal): ‘Never leave off saying after every

! Bukhari (153) Book of ablution, 18 — Chapter: prohibition of using the right hand to
clean the private parts after relieving yourself; and Muslim, (267) 18 - Chaprer:
prohibition of using the right hand to clean the private parts after relieving yourself and
the wording is his.

38



THE FOUNDATIONS OF THE KNOWLEDGE OF USUL

prayer: O Allah, help me to remember You, give thanks
to You and worship You well.”!

3, Who is being addressed (by the legislation to
implement) the commands and prohibitions — the one
who is being addressed for the commands and
prohibitions (is): the Mukallaf (the one who has been
charged to carry out all those obligations that are
applicable to him), an adult (passed puberty) and of sane
mind.

What is excluded from our word ‘adult’ is a child,
who isn’t charged with the commands and prohibitions
in the same way an adult is, but is ordered to do acts of
worship in order to help him get used to showing
obedience (to Allah), and likewise he should be
prevented from sins so as to accustomise him with
withholding from them.

And what is excluded from our word ‘sane’ is a
insane person, as he is not charged with commands and
prohibitions, but is prevented from such actions that
maybe a transgression against others or a perversion, and
even if he does an action from the things that have been
commanded it would not be deemed correct simply
because he did not intend by it to comply with the
command in the first place.

! Reported by Ahmad (5/244/22172) and (247/22179) and Abu Dawood (1522) book
of Witr, The chapter of forgiveness; and an-Nisi'i in Mujtaba (1302) Book of
forgetfulness, Chapter: another kind of Supplication. Authenticated by Nawawi, and
Hifiz (Ibn Hajar) in Al- Fath Al-Bari (11/133).
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This does not however refer to the obligation of
zakat and the financial rights of the child or insane
person, because the obligation is tied to certain reasons,
so whenever they are found then the ruling applies
because it relies on the reason and not the (state of the)
one doing it.

And the burden of obeying the commands and
abstaining from the prohibitions is levelled at all
Muslims and non-Muslims alike, only the non-Muslims
will have their deeds accepted while they are in a state of
disbelief, due to the statement of the Most High:
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‘And what prevents their expenditures from being

accepted from them but that they have disbelieved in
Allah and in His Messenger.’ (9:54).

They are not ordered to make up for it if they accept
Islam as the statement of the Most High says:
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‘Say to those who have disbelieved [that] if they cease,
what has previously occurred will be forgiven for them.’
(8:38)
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And the Prophet # said to Amr Ibn al-As: “Do you not
know O 'Amr that Islam cancels what came before it?’’,
rather he is only punished if he dies on disbelief. This is
indicated in the statement of the Most High concerning
the reply of the criminals when they are asked:

ool G 205 0 pfaddl 7 8 AT 16 0 Rl g K&l Ly
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““What put you into Saqar?” They will say, “We were
not of those who prayed, nor did we used to feed the
poor. And we used to enter into vain discourse with
those who engaged [in it], and we used to deny the Day

of Recompense until there ¢ame to us the certainty.™
(74:42-47)

Things that prevent someone from having to carry the
ordainments laid down by the Shariah, such as:

o Ignorance, forgetfulness and coercion due to what the
Prophet # said: ‘Allah has forgiven my ummah for its
mistakes; what they forget and what they are forced to
do.”® Narrated by Ibn Majah and al-Bayhaqi; there are

! Narrated by Muslim (121) Book of Faith, 54 - The chapter: Islam wipes out whart
came before it, as well as hijrah and Hajj.

% Narrated by Ibn Majah (2043.2045) Book of divorce, 16 - Chapter: divorce of
coercion and forgetfulness; and Bayhagi (6/84) Book of testimony, the chapter: The
one whose testimony is not permissible. Al-Ajlouni said in Kashf wl-Kbafa’
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also corroborating evidences which from the Quran and
Sunnah which prove its authenticity.

o Lack of knowledge, so whenever a mukallaf violates a
prohibition unaware of it being so, then there is nothing
upon him (sin), like someone speaking in the prayer
while being ignorant of the prohibition of speech in the
prayer; and whenever he leaves an obligation not aware
of it being obligatory he is not to be ordered to make up
for it as long as the time for it has passed, using as
evidence the Prophet #, when he did not order the
person who prayed badly in his prayers — in which he
was not tranquil - to make up all the missed prayers, but
ordered him to pray the current prayer according to the
correct way.

e Forgetfulness: absence of mind for something known,
so if someone falls into doing a prohibited act out of
forgetfulness then there is no sin upon him, such as the
one who eats while fasting due to forgetfulness. When
someone forgets to fulfil a duty then there is nothing
upon him while he is in that state of forgetfulness,
however he must do so when he remembers due to
saying of the Prophet #&: “Whoever forgets the prayer
then let him pray when he remembers to do so.”

(1/523/1393): Nawawi classed it as hasan in zr-Rawdah and al-Arba’in. Tbn Kathir
approved it in at-Tuhfat ut-Talib.

' Bukhari (597) Book times of the Prayer, 37 - The chapter: The one who forgets the
prayer let him pray it when he remembers it and not repeat any except that; and
Muslim (684) Book of Masjids, 55 — Chapter: missed prayers and the desirability to
hasten in making them up.
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e Coercion: forcing a person into doing what he does
not want to, so whosoever is forced to do something
forbidden then there is no sin upon him, such as the one
who is forced into acts of disbelief (blasphemy) while his
heart is at peace with faith! also the one who is forced to
not fulfil an obligation, then there is no sin upon while
he is being forced, and that he fulfil it when he is no
longer being forced, and like the one who is forced to
miss the prayer until after its allotted time, then he must
make up for that missed prayer as soon as he is under no
coercion.

And all these things are with regards to the right of Allah,
which is based on forgiveness and mercy, as for the rights of
the creation then these things will not prevent whatever
commitments that have been made are kept to if the person
who is involved does not choose to overlook it, and Allah
knows best.

' [Publishers note]

Shaykh Uthaymin said: ‘So if an individual was forced upon disbelief and committed
disbelief burt their heart was at rest with faith, then indeed there is nothing upon them,
due to the text of the Qur'an: “Whoever disbelieved in Allah after his belief, except him
who is forced thereto and whose heart is at rest with Faith but such as open their breasts
to disbelief, on them is wrath from Allah, and theirs will be a great torment’ (16:106).
And that which is correct is that coercion is not merely the command (to do something)
rather it is undoubtedly from being forced (to do something)’ (Sharh Usal Min Ilm Al
Usil pg 240)
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The definition

‘Al“‘Am’ linguistically means inclusive. And technically it
means: an all-encompassing word that includes all its
individual elements without restriction, such as:

§ D18 il 4o3
‘The righteous are in bliss’ (82:13, 84:22)

So what is excluded from our words ‘includes all its
individual elements’ is whatever includes only a single
element such as a specific noun or an indefinite article in the
context of an affirmation, such as the saying of the Most

High:
€355 55 )
“The frecing of a neck’ [58:3]

This is because it does not address all the elements by way of
inclusiveness, but deals with one which is unspecified.

And what is not included by the words ‘without
restriction’ is whatever addresses all its elements with
restriction such as the number nouns: one hundred
thousand and the like.
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Forms of General (Al-‘Am)

The seven types of wording which indicate generality are:

1. What shows generality in itself — such as: kullu
(every), jami’ (entirely), kifah (totality) qatibah (all

without exception), and al-‘Am (general); such as the

saying of the Most High:
€ 08400 R B0

‘Indeed everything We have created with due

proportion and measure’ (54:49)

2. Nouns of condition — like the saying of the Most

High:

“Whoever does a righteous deed then it is for himself’

(45:15)
P RSNV 3N
“Wherever you turn there is the Face of Allah’ (2:115)

3. Interrogative nouns — like the saying of the Most

High:
do o K5l 038 AT ol b sty
“Who is it that will bring forth gushing water?” (67:30)
Ml S E A O Pyt
“What did you answer the messengers?’ (28:65)
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“Where are you going?’ (81:26)
4. Relative nouns — like the saying of the Most High:
§ AT A a2y 30303 al 2k iy
‘And the one who has brought the truth and [they who]
believed in it - those are the righteous.” (39:33)

§ bl AT AT G WL 5T W 2s il 3
‘And those who strive for Us - We will surely guide
them to Our ways.” (29:69)

TN RA AL
‘Indeed in that is a warning for whoever would fear
[Allah].” (79:26)
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‘And to Allah belongs whatever is in the heavens and
whatever is on the earth.’ (3:129)

5. The indefinite noun in the context of negation,
prohibition or rhetorical question — like the saying of
the Most High:

Y4 G
‘Therebis no true god but Allah.” [3:62]
¢ Bi TS B GHA LT o)
‘And worship Allah and join none with Him.” (4:36)
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‘If you Reveal anything or conceal it, indeed Allah is the

knower of everything.’ (33:54)
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“Which deity is there other than Allah that can bring

light for you, do you then not hear.’ (28:71)

6. The possession (noun) singular or plural, defined

through Al-Idhafah (a possessive noun) — like the saying
of the Most High:

‘Mention the grace of Allah upon you’ (3:103)

7. The defined noun, singular or plural, by way of the
definite article (‘al' of inclusiveness) — like the saying of
the Most High:

¢ s il 355 )

‘And man was created weak.” (4:28)
or Tl ol Uds fasagli AIANT (K ENT &5 13)5 3
‘And when the children among you come of age, let also
ask permission of those before them’ (24:59)
As for the defined noun by virtue of the 'al
acknowledgement, then it is according to what has been
acknowledged, so if it is general then it is deemed as
defined in general terms, on the other hand if it is
specific then it is considered defined as specific.
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An example of al-'Am is the saying of the Most
High:
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“The Lord said to the angels, I create man from clay.
When I have breathed into him of My spirit and
fashioned him they prostrated to him. All the angels
every last one of them fell down in prostration.’ (38:71-
73)
An example of specific is the saying of the Most High:
0 925 Do Jy Wil 18 K 1262 9,25 5K Wil Gy
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‘As we sent a Messenger to Pharaoh. So Pharaoh

disobeyed the Messenger so We took hold of him in a
severe way.’ (73:15-16)

As for the 'al' that helps to define the class noun, then
the singular nouns are not made general. If you were to
say: (the) man is better than (the) woman, or (the) men
are better than (the) women, it is not intended that each
and every member of the male gender is better than each
and every individual of the female gender, rather that
the male gender is better than the female gender, though
there may be members of the female gender that are
better than some of their counterparts.
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Acting on the general

It is necessary that we act on the general until it is proven
that it is specific; this is because the texts of the Qur'an and
Sunnah require we act on what they signify until evidence to
the contrary is becomes apparent.

So when we find something general that has come about
due to a special reason then we must act upon the general
(text); because what counts is the generality of the wording
and not the specifics of the reason (that text was revealed),
except when an evidence indicates the specific nature of that
text, thereby making it specific to whatever is similar to it.

An example of when no evidence makes a general text
specific is the saying of the Most High regarding zihar (when
a man pronounces that his wife is like the back of his mother
to him —intending by it to divorce her); the reason of
revelation was the companion 'Aws bin Samit (who said this
to his wife) but the ruling is general for him and other than
him.

And an example of when an evidence makes something
specific is the saying of the Prophet #: ‘It is not from
righteousness to fast while travelling’!, the reason behind
that was when the Prophet # was on a journey whereupon
he saw a crowd and a man being shaded by them and said:

! Bukhari (1946) Book of Fasting, 36 - Chapter: the wrrds of the Propher peace be
upon him about the one who is shaded and heat becomes too intense, it is not from
righteousness to fast while traveling; and Muslim (1115) book of fasting, 15 - chapter:
the permissibility of fasting and not fasting in the month of Ramadan for the traveller as

long as it does not involve disobedience and is in two or more phases.
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“What is this?” They said: ‘he is fasting.” He said: ‘It is not
from righteousness to fast while travelling.”! This generality
is specific to those who resemble the condition of that man;
in other words when fasting becomes strenuous for someone
whilst travelling. The proof indicating it is specific is that the
Prophet # himself used to fast while on a journey when it
was not difficult for him, and the Propher # did not do that

which was not righteous.

' See: Bukhari (1945) Book of Fasting, Chapter 35; and Muslim (1122) Book of
Fasting, 17 - Chapter: Choice of fasting or not during a journey.
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The definition

Linguistically, [al-Khas] means: the opposite of general (Al-
'Am). And technically it means: a word which is restricted to
a person or a certain number, such as names of well-known
people; demonstrative nouns and numbers.

So what is excluded from our word ‘restricted’ is
anything general.

The word Takhsis (making specific/customization)
linguistically means: the exact opposite of generalization.
And technically it means: singling out some elements of
what is general.

Al-Mukhasis — with an 'T' -: is the one who makes the
takhsis, which is the legislator and the evidence that takhsis
is obtained from is also called by this word (Mukhasis).

The evidences which indicate takhsis is of two types:

1. Connected: What cannot be independent by itself.
2. Separate: What can be independent by itself.

[Connected]
Therefore, from the Mukhasis al-Mutasil (the connected
specifier) is:

51



THE FOUNDATIONS OF THE KNOWLEDGE OF USUL

First: Al-Istithnah (exception) which linguistically is from
‘thana’, which means to bend something with another part
of itself, like tying rope. And technically it means extracting
some elements of the general with the word 'illa' (except) or
with one of its sisters, as in the saying of the Most High:
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‘Indeed man is in loss except those who believe and do good

works, and exhort one another to truth and exhort one
another to patience’ (103:2-3)

And what is excluded from our statement: 'illa' (except) or
with one of its sisters, is making something specific with a
condition and other than that.

Conditions for Al-Istithnah

For the validity of Al-Istithnah, the following conditions are

stipulated:
1. It is connected to the thing it is being made an
exception from either actual connection or assumed:
Actual connection: When the exception is directly next
to the thing it is being excluded from where there is no
break in between them. While being connected in
assumption is when there is a break between them by
something which cannot be repelled such as coughing or
sneezing.
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If however the separation between the two is by
something which can be repelled, or a silence then the
exception is not valid such as saying: ‘My slaves are free,’
then a silent pause, or to speak other words, and then
say: ‘except Sa’id’; then the exception is not valid and all
the slaves are to be freed.

It has been said that exceptions are valid with silence,

or a break in speech if the speech is one, due to the
hadith of Ibn 'Abbis that the Prophet # said on day of
the Conquest of Mecca: ‘This country has been made
sacred by Allah on the day he created the heavens and
the earth, its thorns are not to be propped up, nor its
shrubs uprooted;” so Al-Abbas said: ‘O messenger of
Allah, except idhker?’ he said: ‘Except idhker.”! This
view is the most likely due to the apparent meaning of
the hadith.
2. The exception should not be more than half of the
thing it is excluded from, so if it is said: 'T owe him ten
dirhams except six' then this is not a valid exception and
the whole ten is payable.

It has been said that this should not be a condition
and the exception stands even if the exception is more
than half, that he is not obliged to pay more than 4
(dirham).

! Narrated by Bukhari (1349) book of Funerals, 77 - Chapter: Al-Idhkir and hashish in
the grave. Muslim (1352) Book of Hajj, 82 - Chapter: Sanctity of Mecca and hunting
therein...
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As for making the entire sum an exception then
according to both positions it is not valid, such as him
saying: ‘I owe him ten except ten’, then the whole ten is
payable.

This stipulation is on whether the exception is to do
with numbers, but if it is to do with a description then it
is valid even if most or all is made as an exception. An

example of that is the statement of the Most High to
Iblees:
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‘Indeed, My servants - no authority will you have over
them, except those who follow you of the deviators;’
(15:42) and the followers of Satan compared to the
children to Adam are more than half, and if you say:
‘give to everyone in the house except the wealthy,’ then
it transpires that all those in the house are rich, the

exception will still hold true and no-one in the house
receives anything.

Second: From the Mukhasas Al-Mutasil is the ‘shart’
(condition) which in the [Arabic] language means a mark or
sign. And what is meant here is connecting one thing to
another whether it is present or not with the conditional
‘An’ or one of its sisters.

The condition is specific, whether it comes early in the
text or late. And an example of when it comes early is the
saying of Allah the Most High concerning the idolaters:
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“But if they should repent, establish prayer, and give zakah,
let them [go] on their way. Indeed, Allah is Forgiving and
Merciful.” (9:5)

And an Example of when it is delayed in a text is the saying
of the Most High:
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‘And those who seek a contract [for eventual emancipation]
from among whom your right hands possess - then make a

contract with them if you know there is within them
goodness.” (24:33)

Third: a description, such as specifying some individuals
from a general group, by way of adjective, substitute (badl)
or state (hal).

An example of the adjective is the saying of the Most
High:
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‘From those whom your right hands possess of believing
slave girls’ (4:25).

The example of substitute is the saying of the Most High:
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‘And [due] to Allah from the people is a pilgrimage to the
House - for whoever is able to find thereto a way.” (3:97)
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An example of hal is the saying of the Most High:
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‘But whoever kills a believer intentionally - his recompense

is Hell, wherein he will abide eternally, and Allah has

become angry with him and has cursed him and has

prepared for him a great punishment’ (4:93)

[Custom]
The separate mukhasis is that which is independent and it
comprises of three things: sense, reason and the legislation,
An example of takhsis by the senses is the saying of the
Most High regarding the wind of 'Ad:
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‘Destroying everything by command of its Lord’ (46:25)

The sense indicates that it did not destroy the heaven and
the earth.

An example of takhsis through reason is the saying of the
Most High:
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‘Allah is the Creator of all things;’ (39:62)

The mind indicates that Allah is not created. Some of the
scholars hold the view that what is made specific by the
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senses and intellect is not from the general that is made
specific, rather it is from the general which is intended for
being specific, so the intent of the speaker or the addresser is
not the specific in the first place, and this a general reality
which a specific one (as in the saying of the Most High) is
intended by.

As for the takhsis of legislation, then the Book and the
Sunnah is made specific by each other as well as by Ijma’
and analogy.

As an example of the Quran making specific other parts
of the Quran, note the saying of the Most High:
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‘Divorced women remain in waiting for three periods.”
(2:228)

This is made specific by the saying of the Most High:
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‘O You who have believed, when you marry believing
women and then divorce them before you have touched

them, then there is not for you any waiting period to count
concerning them.” (33:49)

For examples of how the Quran is made specific by the

Sunnah, take the verses of inheritance, as the saying of the
Most High:
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‘Allah instructs you concerning your children: for the male,
what is equal to the share of two females’ (4:11)

And the like are made specific by the saying of the Prophet
4: “The Muslim must not inherit from the infidel and the
infidel must not inherit from the Muslim.”!
For an example of the Qur'an being made specific by
consensus, the saying of the Most High:
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‘And those who accuse chaste women and then do not
produce four witnesses - lash them with eighty lashes’ (24:4)

...is made specific by consensus that the slanderous slave is
to be flogged forty times instead, and like this many of the
people of Usil give examples, although there is some proven
disagreement in this, I have not been able to find a sound
example which is free from disagreement.

An example of the Qur'an being made specific through
anaiogy is the saying of the Most High:
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! Narrated by Bukhari (4283) the book of Mughari, 48 - Chapter: where the Prophet,
peace be upon him, focused the banner on the day of the conquest of Makkah; and
Muslim (1614) Book of inheritance.
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“The [unmarried] woman or [unmarried] man found guilty
of sexual intercourse - lash each one of them with a hundred
lashes.” (24:2)

This has been made specific by analogy to fifty lashes for the
slave adulterer with the slave girl and this opinion is the
most well-known.

An example of the Sunnah being made specific by the
Qur'an is the statement of the Prophet #: 'I have been
commanded to fight the people until they testify that there is
no true God but Allah and that Muhammad is the
Messenger of Allah ..."!, this has been made specific by the
saying of the Most High:

G555 CopE G 2 00 ¥ AL A3 Y Sl k8 )
Gll 25 5 21 il 50 AT G0 Dot 95 A5

€ Dosyi 2a 5 5
‘Fight those who do not believe in Allah or in the Last Day
and who do not consider unlawful what Allah and His
Messenger have made unlawful and who do not adopt the
religion of truth from those who were given the Scripture -
[fight] until they give the jizyah willingly while they are
humbled’ (9:29)

! Bukhari (1399) book of Zakat, 1 - Chapter: Obligation of Zakat. Muslim (20) Book
of Faith, 8 - Chapter: Command to fight the people until they say: There is no true god
but Allah and Muhammad is the Messenger of Allah and they establish the prayer.
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An example of the Sunnah making specific something else
from the Sunnah is the saying of the Prophet #: ‘On a land
irrigated by rain water or by natural water channels or if the
land is wet due to a nearby water channel Ushr (i.e. one-
tenth) is compulsory (as Zakat)' and on the land irrigated by
the well, half of an Ushr (i.e. one-twentieth) is compulsory
(as Zakat on the yield of the land.)™

I have not been able to find an example for the Sunnah
being made specific by consensus.

(Lastly) an example of the Sunnah being made specific by
analogy is the saying of the Prophet #&: “The virgin with the
virgin is one hundred lashes and banishment for one year"?,
this has been made specific by analogy for the slave man and
woman it is limited to fifty lashes, this is what is well-

known.

! Narrated Bukhari (1483) Book of Zakat, 55 — A tenth of what has been irrigated by
the sky and by running water.

* Bukhari (1484) Book of Zakar, 56 - The chapter: Whatever is not five awsaq is not
charity. Muslim (979) Book of Zakat without a chapter.

* Narrated by Muslim (1690) Book of punishments, 3 - Chapter: Punishment for

adultery. Ahmad (5/313/22718) and the wording is of Taghreeb with Ibn Mijah
(2550) Book of punishments, 7 - Chapter: Punishment for adultery.
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The Definition of Absolute (Al-Mutlaq)

Al-Mutlaq linguistically means the opposite of unrestricted.
And technically it means: whatever indicates a reality
without a restriction as in the saying of the Most High:
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“The freeing of a slave before they touch one another.’ (58:3)

What is excluded from our words: ‘whatever indicates a
reality’ is the general (al-‘Am) because it indicates the

! [Publishers note] Shaykh Uthaymin said: ‘The author brought them both after
(mentioning) the general (Al ‘Am) and the specific (Al Khas) due to the resemblance
berween the general (Al ‘Am) and the absolure (Al Mutlaq) and berween the specific (Al
Khas) and the restricted (Al Mugayyid).

‘And due to this it is difficult to make a distinction between them, however the
distinction comes about by the definiton, that is, with a definition of them both.

‘It has preceded that the general (Al ‘Am) is: an all-encompassing word that includes
all its individual elements without restriction. As for the unrestricted (Al Mutlaq), then
indeed, it does not generalise all of its individual elements and it is only connected to an
individual element from it alone, however it is not stipulated/designated’. ....upto his
words: If I was 1o say to you ‘Be generous to the student’ then ‘the student’ is general
(‘im) and gathers together the group of students. Meaning, ‘be generous to every
student’. So ‘the’ here is due to generality, so if there was 10 students it would
necessitate being generous to all of them.

‘As for if  was to say to you, ‘be gencrous to a student’ this is unrestricted (mutlaq)

because if there were 10 students with us, it would be required to treat one of the 10
generously.’ (Abbreviated from Sharh Usil Min Ilm Al Usil, pg 325-326)

61



THE FOUNDATIONS OF THE KNOWLEDGE OF USUL

generality of something whereas the Absolute indicates the
absolute nature of a particular reality.

And what is also excluded from our word ‘restricted’ is
unrestricted.

The Definition of Restricted (Al-Mugayyid)

Restricted linguistically means whatever is used to restrain a
camel and the like. And technically it means: Whatever
shows a reality of something but with a restriction such as in
the saying of the Most High:
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‘Freeing a believing slave’ (4:92)

Le. any believing slave. What is excluded from our word
‘restraint’ is Absolute.

Acting on Absolute (Al-Mutlaq)

Al-Mutlaq (texts) must be acted upon in according to its
apparent meaning (of absoluteness) until an evidence
restricts it' this is for the reason that acting on the Qur’an
and the Sunnah is an obligation and must abide by what is
apparent unless other evidence shows us otherwise.

! [Publishers note] Shaykh Uthaymin said: “We mentioned concerning al 'am that it is
compulsory to act according to its generality until we find evidence of At Takhsees. And
it is also compulsory to act according to Al Mutlaq until we find evidence of At Taqyid.
And these principles will be of benefit to you in every chapter of figh.” (Sharh Usil Min
Ilm Al Usal pg 329)
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When we get Absolute text and another which is
Restricted concerning the same issue, then we apply the
restriction to the absolute text; if they are concerning
different issues then we must act on both of them, with the
restriction of one and the absoluteness of the other.

An example of when the issue of both texts is one, is the
saying of the Most High in expiation of zihir (pronouncing
one’s wife as the back of his mother intending by it divorce):
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“The freeing of a slave before they touch one another.” (58:3)

And His saying about the expiation for murder:
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‘Freeing a believing slave.” (4:92)

So the ruling is the same - the freeing of a neck (slave), so we
must restrict the absolute nature of the first verse in
expiation of zihar and restrict it to also freeing a believing
slave which is the same as the restricted verse pertaining to
the expiation for murder, so in both cases the slave being
freed should be a believer!

! [Publishers note]

The Shaykh also said: So if I said: Free the neck of the believer, this is takhsees because
when al qaid occurs upon al-"am it is called takhsces, and if it occurs upon al mutlaq it
is called taqyid.

‘So if I said to you: Free a neck of a believer, then this is qaid. And if I said to you:
Do not free the neck of a disbelieving woman, then this is takhsees, because the
indefinite article after a forbiddance signifies Al "Umiim. So upon this when it occurs
upon 'Am it is called takhsis. If I was to say to you, be generous to hardworking
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And an example of when the ruling is for different issues
is the saying of the Most High’
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‘[As for] the thief, the male and the female, amputate their
hands.’ (5:38)

And His saying in the verse regarding ablution:
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“Wash your faces and your forearms to the elbows.” (5:6)

Here the ruling is different [although appearing similar], in
the first it mentions cutting and in the second to wash; so we
do not restrict the first text by the second text, but the first
verse remains absolute and that the cutting should be from
the wrist and that the second likewise remains restricted and
the washing being done up to, and including the elbows.

students, then the word: students is mutlaq. So as 'hardworking' occurs upon mur].qq
then it becomes qaid. Then if there were 10 hardworking students and 3 of them were
treated generously then there has been complaince (with what was ordered). Bur if it
was in a 'am sense it would be required ro be generous to all 10 (of the students)

And the saying of the most High: And Hajj (pilgrimage to Makkah) to the House
(Ka'bah) is a duty that mankind owes to Allah, for those who can afford the expenses'
(3:97) is takhsis because it occurs upom '3, and it is: 'the people’. (Sharh Ustl Min Ilm
Al Usil, Pg 328)
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The Definition of Obscure (Al-Mujmal)
Obscure linguistically means obscure or accumulated. And
technically it means: what does not allow understanding of
what is meant except by something else specifying it,
clarifying its description or its amount.

An example of what needs something to specify it is the
saying of the Most High:
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‘Divorced women remain in waiting for three peri