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In the name of Allak, the Beneficent, the Merciful
AUTHOR'S PREFACE |

TIHE first edition of this book was compiled while I was in
prison. As such, neither conld I add anything to the book
nor could my suggestions be sought in its compilation. Now
the second adiﬂﬂn has been prepared in full consultation with
e and contains almost all of my speeches and articles relating
to the subjects of Ielamic Law and Constitution. Mr. Khurshid

Ahmad deserves my hea.rt felt thanks for the skill and ability
with which he has tranalated and edited the book.

A book like the present one, which has not heen written in
the common texthock style, may not cater to all the academic
‘needs ‘of a student of Islamic Law and Constitution, who wants
to. ﬂtudy the subjeet in all its multifarious details, but. I do
hope, it will prove of immense help to all those persons who
want to study the nature of the Islamic State, its theory, form
and underlying principles, and who wish to understind h:::-w the
Islamic Law can be implementeéd in a modern state. Today there
aré many countries whose Muslim population is, after attaining
indepandence, naturuﬂy eager {o base its polity on those princi-
ples and traditions of Islam which are a demand of its faith and
conscience, The people want that the Islamic Law should be
introduced in their rospective countries se that they may follow
& law to which they owe their honest and sincero allegiance. But,
unfortunately, in almost all such countries the reins of power
have been in the hands of those persona who not only did not
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have even an elementary understanding of Islamic Law and Con-
stitution, but had all their education and training for the run. .
ning of Godless secular states. Therefore everywhere they are in
& bad predicament bocause they are incapable of thinking except
in terms of the nature and pattern of astate of tho Western
secular type. They are not in & position to wriggle themselves
out of the Western modes of thinking and practwe The position
of the Muslim maasses is not very dissimilar in ecrtain respects,
No doubt they are extremely eager to re-establish the Islamie
way of lifs and this urge of theirs is very real and sincera. Buf
they too are not clear about the nature and form of tho state
whusa' establishmet they so sincerely urge. They alzo do not
know as to what should they do to establish the state of their
dreams. Furthermore, Western thinkei's and policy-makers
whose opinions have begun to ﬂnmmand immenge importance in
our times, who are 1nﬂuancmg most the destinies of ihe Mushm
countries, and to whesoe opinions we foo give due weight, “har-
bour many & prejudice and suspicion about the naturﬂ and
prospects of the Islamic State. I think that most of their sus-
picions and apprehensions are due to a lack of information and
understanding and not because of any malice, and as such they
are removable. In  the articles presented in this book I have
made an humble attempt to serve all these sections. I wish that
whatever. opinion ig formed about the Islamic State, should be
formed after one hgs properly and thoroughly acquainted him-
solf with its nature and content, and not otherwise. The present
book will, T hope, help a great deal 'in understanding the
various aspects of an Islamic State. -

I am thankful to all-those persons who offered their com-
ments on the first edition of the book in Pakistani and foreign
newspapers and journals, I have tried to benefit from their
coraments as much as possible. I.do not propose to give, in this
preface, any-rejoinder to the obhjections partienlarly raised by
the Westorn roviewers and critics. But I would submit that
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there should be a limit to one's desire to gen evorything in
accord with one’s own.wishes, There can bo & people who may
have very basic differences with the West in respoct of Luman
values, ideals, eulture and civilization and thoy Lhavoe as mue) a

right to fashion ¢heir collective life in accordance with their
own values and ideals as tho West has to do according to its
own, Ior a happy ¢o-existenco, tho thrusting of one’s beliofs
and dectrines on the other is as detrimental and injurious as is
an honest endeavour to understand opo another’s idcology in its
- true lights necessary and helpful.

ABUL A‘LA MAUDUIDL
Lahore : 15th Oclober, 1960,
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INTRODUCTION

SLAM today is passing through ome of its most crucial

periods. In tho first balf ol the twentioth century, a wide-
spread rovival of Islam has occurred, The chains of political
servitude have boen brokea at many & pléce and nearly eighteen
Muslim countries havé attained independence during the last
two docadoa. Iutelloctual and oultural movemnents siming atb
Islamic renaissance have emerged throughout the length and
broadth of the Muslim world and are gradually geining strength.
Although thero have been ups and downs because of political
exigoncies, tho overall movemont for Islemic revival has boen
slowly moving in the upward crescendo. The eutire world of
' Islam is humming with a new ambition to rebabilitate Islam and
revive its pristine glory. Everywhere Muslims &re on the mareh,

Maslims are on the march everywhere |

But the new challenge to Islam also emerges from this very
onward march of the Muslima, The courae of events has put
“them on trial. It is to bo seen how they sequit themzelvos of it.

The basie problem before the world of Islam is how to re-
establigh the Islamic ideology in the world of the mid-twentieth .
century. This problem poses a great challange, because Islam
is not a moere collection of dogmas and rituals. It is a complete
way of lifo. It is the embodiment of Divinoe Guidance for all
fields of human life, may thoy be private or public, political or
sconomic, social or cultural, moral or legal and judicial. Islam
iz an all-ombracing ideology and the problem that besets the
Muslim werld, which has only recontly emerged from political
B]avcr_'v, is of translating this ideulogy into practice asd of
reconsiructing its socio-political life i accordance with it.

The movement for vhe introduction of the Islamic law and
" the ortablishment of the Islamie State is & part asd parcel of
this oversil movement for the rerival and the rehabilitation of
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Islam. The movement is not afoot in more or less every Muslim
country, pn'rtiuularly' in those countries which have recentiv
attained indepondence. Everywhere people are pressing for the
framing of an Islamic Conatitution and for the introduction of
the Islamic law. Sudan, Indonesia, Pakistan, Mplaya, Somalia,
etc. all are witnessing the same movement. The question
arises why has one and the same trend appeared in so many and
30 far off placest And why is the problem of Islamic State
becoming important with the spread of political freedom ?

Western observers and those totally educated in the
Weatern tradition often fail to understand the phenomenon. It
seems, therefore, advisable to ocast a eursur;,r glance over the
oage of Muslima for the establishment of Islamic State.

11 |
WHY MUSLIMS WANT. AN ISLAMIC STATE ?

The question why Muslims want an Ialamin State is a
strange question. For Muslims should not and, as a matfer of
fact, conld not as Muslims but want an [slamic Statc. This is
the only natural course for them. If they wanted anything oise,
then an explanation would perhaps be“called for ; and not
in the case when they want it.. ~But because of ahuat of
reasons an axplana.tmn to this effect has become necessary.

Firstly, the intellactual and religinug background of the
wurld of Islam 1is very different from that of the West and as
such it becomes difficult for tho Westorn and the West-orionted
observers to grasp and appmmate the situation. It is, therefore,
necessary that the Islomit concept of religion and the Muslim
outlook on 'pi:ilitics should be cleary undorstood at the very out-
set. Then alone can a better understanding of tho contcmpor-
ary Muslimn political thought be dev eloped.

Secondly, the educated younger generations of the Muslim
world too have been astrnnged from their own cultural and in-
tellautua! tradition. Under the influence of Westorn education
they have imbibed the Western political conoepts and are thini-
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- ing-of introducing them in the Muslim world without any regard
for the Muslim tradition as such. And as, through a cruel con-
spiracy of cireumstances, the reins of power in many & country
has passed from the hands of the erstwhile Imporialist powers
to this very class of West-oricnted Muslims the need for a.
precise presentation of the Islamic ‘case has increased manifold.
lslam holds that Allah has creatod the Universe and corn.
trols and governsg it, He created man and provided him with
all that he needs for the progress and growth of life. To fulfil
his material needs Ho has endowed the world with all kinds of
materials and substances which man can harnoss to his use.
To cater to his spirituﬂl, nqlt'ﬁrﬂ-_l' and social requirements, he
needs His revealed Guid:ar.i_ma through His Prophets. It is the
Guidance whith constitutes the religion of Islam. |
Lifa i3 a unity. It canaot he divided into water-tight com-
partments. The function of religion 18 to direct the affairs of
life. Therefore its domain is life in its entirety, and not any
spectfic aspect of it. That is why it not only gives an outlook
on life and reality but also lays down the basic .principles on
which man’s relationships to his own self, to other mon and
soclety, and Allah the Creator are to he reared. It looks 'upun
life 1'* its totality and provides guidance for every field of
aotivity. The mission of a prophet, according to Islam, is not
merely to cater to spiritual elevation. His mission is to purify
the beliefs and ideas of man about Reality, to purge his soul of
all impurities, to awaken his moral conscicusness and to use this
moral force for the reconstruction of the society and the
remoulding of the flux of history. o | | |
‘This has beea the mission of all the prophets of God and
Prophet Muhammad (peace be upon him) wags the last of the
prophets to whom God’s Guidance was revealed in its completc-
ness and who establislied an ideal social order—a complote
civilization—in accordance with this (Guidance. It is thiy
Guidance which is onshrined in the Qur'an and sitnnah, the

word of God and the example of tho Holy Prophet, and consti-
tates the religion of Istam,
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Tho Qnr'an explicitly asks man to submit to God with a
enmplete submission and 6o accept His Guidance in cvery field
of activity. The oall of the Qur'an ia: |

“() ye who believe | enter into Islam wholly and follow
not tho footsteps of the Satan, verily he is unto you an
enemy manifest’”’. (2 :208)

The mission of the prophets, sccording to the Qui'an iz the
cstablishment of virtue amd justice in accordunce with tho
revealed guidance.

“We verily sent Qur messengers with clear proofs, and

~revealed with them the Seripturc and the Balance, (i.e., tie

sutheut-y to eatablish Justice), that mankind may obsorve

the richt measure ; and He revealed iren (i.e., coereivo

powor) wherein is mighty power and (many) uses for man-

~ kind and that Allal msy know who helpeth Him and His
messengers though unseen™. (57 : Ze}

' “He it is Who hath sent His messenger with the Guid-
‘ance and religion of Truth, that He may make it supreme
over all ether WAYS, hese'. er much idolaters may be averse”

(61 : 9)

_..-Thus Islam wents to fs.sh:.on oae’s eutire life accordjpg to
1.I1e prmelyles of individual and social behaviour revealed by
Ged gud does not confine ifgelf to the procinets of the private
life ef Lhe individual alone. Politics, on the other hand, studies
the reletrmnshlp of man with the state and of man with man. In
Islam this too is the.domain of 1ehﬂ'1ee which eomprehends all
aspects of life, Islam does not admit of any separation between
religion and pehtess it wants to conduct politics also in accord-

ance with the guldsnee prev-ded by religion and. (o use the
state as the servant of the Lord. The Qur'an lays down that
Allah is the Sesere1gu and the Law-giver and His revealed law
must be sdept.ed as the law of the land. Assmdms to the Qur'an ;

“The eemmeecl ia {or none but (God ;: He hath com-
manded that ye obey none but Hll.'ﬂ that is the rigit psth”
(12 : 40} -
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«Verily, Hir is the Creation and His is the Law™.

(7 : 54)
“If any do fail to cstablish and decide by what God hath
revealed, they are the unbeliovers......... the unjust......... the

ovil-dvers”. (5 : 44, 45, 4T)
Tslam nses political power for the reform of the so¢iety and

" dnes mob leare it to degenerate into ‘the last resort of a

-conndrel’. Tt rather makes the Prophet pray that the rulers be
converted to the creed and become ita support.

“Say : O my Lord ' Let my entry be by the Gate of
Truth and Honour and likewise my exit hy the Gate of
Truth and Honour ; And grant mo from Thy presence &
ritling authority to aid me"”. (17 :80)

Manlana Mauduadi, in his Tafsir, explains the above verse
as follows : _

«That i either grant me power on earth or make any
ruling authority, any state, my supporter, so that 1 may.
with the foree of the coercive powers of the state, establish
virtuo, eradicato evil, put an end to the surging tido of cor-
ruption, vuigarity and sin, sct at right the disruption which
has engulfed life and administer justice accorning to your
revealed law’.

This is the rcal meaning of the verse and this js the intor-

- pretation given by Jlasan Basri, Qatada, Ibn Jarir and Ibn

—

Kathir, This view is further supported by the hadifh:

¢« Allah throush state power puts-an end to that what
He does not eradicate through the Qurlan’.

This shows that reforms which Islam wants to bring abont
cannot be earried out by sermons alone. Political power is also
essential to achieve thom 2 o

This is the approach of Islam. And tho logical congequence
of this approach is that the state must be mouided on Iglamic
patterns. This is. a dietate of the Tglamic fajth and canhot be
disregarded, The \Western concept of the separation of veligion

FooAhul At Muududi, Tafhimul Queten, Vel II, Lakore 1954, p. GI&.
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from politics of secularism—is foreign to Tslam and the adoption
of it would be the very negation of the Tslamic coneept of pﬁlit:,'.

This problem has Lecome very serions with the spread
of political freedom. In the past, Muslims were not free io
fashion their politiical life according to their own likes and dis-
likes. They were under the yoke of Weslern fmperialism and
had no freedom to order 1hicir aflairs according to. the Islamie
principles. DBut after the attainment of independence, they are
free to adopt whatever way of life they like. If, even after the
attainment of this freedom, they do not adopt the Tslamic wey
- and instead of enforcing Islemie law, choose to run their state
on some other lines, this avoidance of Islam on their part would

amount to no less than a form of natiopal apostasy—something
of which Muslims cannot conceive,

This concept of Islam, further supported by the practice of
the Holy Prophet (peace be upon him), of the Kkilafai-i Rashida
and of the multitude of Muslim reformers, impels Muslims to
strive for the establishment of Islamic State.l Thi: is why this
move 18 spreading throughout the world of Islam and has become
one of the most important topics of our age.

A perusal of Islamic history reveals that throughout the
long range of thirteen centuries, no ideal other than Islam has
ever spurred Muslims to any great action. Islam is the very
‘breath of their life ; it alone has moved them to accomplish
great feats of glory. Any contrary ideal has never caught their
Imagination, has never moved them to sacrifice their entire.
oxistence, has never ‘Won any popular sapport amongst them,
Professor Wilfred Smith, while surveying the problems of
nationalism in the Moslim world, admits this unigue pheno-
menon of Islamie history. He ohserves : |

1. Hero n clarifieation is perfinps ealled for. There iv n haxie differenee
boetwern g *Muslim Snte’ amdd an ‘Islamic Steie’. 4 Maslim Siate 1% any
Btato whiel ig ritled by Muslinug. Islamic State, an the other hand, is
one wliiel opts to conduet ite affairs in accordanee with the revenled
guidanca of Tslum and accepts the sovereignily of Allah and the sUNre-
© ey of His Law, and which dovotos itls resonrees to aochieve Lhis enad.
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'*No Musglim people has evolved a national feeling that
has meant a loyalty to or even concern for a community
t1anscending the bounds of Islam™ 1 |
Also that :

“In-the past, only Islam has provided for these people
this type of discipline, inspiration and energy” .2
- This is a unique feature of Islamiec history and the move of
the Muslim people towards the Islamic Stafe ia the natural func-
tion of their history. . Any other move simply cannot succeed.

Moreover, -the experiment of the Western countries with
- secnlarism ave in no way-encouraging., Separation of polities from
- morality and religion has created more problems than it has
colved. The result is that there is scepticism in thought, con-
fusion in values, expediency in standards, vulgarity in behaviour
and oppertunism in diplomacy. Politics has become out.and-out
machisvellian and this state of affairs has greatly impairedithe
poise and tranquillity of life. That is why, in the words of a
philaosopher, although the modern man has ‘‘learned to fly in the
<kies like the birds and to awim in the oceans like the fiahes, but
bas failed 5o learn to live on earth like human beings®, That is
why the renowned historian, Arnold Toynbes is even doubting
the valuo of secularism as an ideal. He says:

“Perhaps it is impossible to attain secular happiness
for the individual by pursuing this secular happiness as an
ultimiate end in itself ; but it is conceiveble that secular
hap:iness for the individual may be produced as an inei-

~ dental by-product if the individual is aiming at something
¢lse that is spiritually above it and beyond it. Secular
happiness may be a by-product of trying te carry out the
spiritual ajms that are cornmon Lo all the higher religions
the efort to take sides with what is cood against what is evil,
and the effori to atiain harmony with Absolute Reality or

e

L. Wilfred €. Smith, Tslam in Modern History, Princoton, 1957, p. 77.

2 Ibid
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God"1,
Iqbal has also very forcefully pointed out the real malaise
of the Western culture. He says : - I
“Both nationalism and atheistic socialisin, at least in
the present state of human adjustments, must draw upon
the psychological foreces of hate, suspicion and regsentment
which tend {o impoverish the soul of man and close up his
hidden sources of spiritual energy. Neither the technigque
of medieval maysticiam nor nationalism nor atlLeistic social-
ism can cure the ills of a despairing humanity. Surely
the present moment is one of great orisis in the history of
modern culture. The modern wor!d stands in need of
biological renewal. And religions, which in their higher
manifestations are neither dogma nor ritual, can alone
ethically prepare the modern man for the burden of the
great responsibility which the advancement of modern
science necessarily invelves, and restore to him that
ettitnde of faith which makes him eapable of winning a
personslity here and retaining it hereafter. It is only by
rising to & fresh vision of his origin and fauture, his whence
and whither, that man will cventually triumph over a
society motivated by an inhuman competition, and a civili.
zation which has lost its spiritual unity because of its inmer
conflict of religious and polltical values’’.2 -

In this eontext Tgbal's eall was as under : |
“Humanity needs three thingﬂ today-—-—a spiritual in.

1. Arnold Tayrbee, Christiuntty among the Religions of the World, Oxford
University Prass, London, 1058, p, 562 {Emphaais ours) Speaking nt
the Famshed Mcmorial Hall, Karachi, Peof. Tovnleo said :
“Reiigiﬂn wad indispensable for humnan hoings, and without it, the
existonce of m..n was not posgsible. Religion was ssscntial for solving
the most nampl-icated_pmh'lmns of the individual! and 1lw socioty, In
inodern sctantilic advancoment, roligion has atill to pluy a better aud
~ important role for the preservation of the paerronality of e~
Quated in Phe Jelomic Review, London, January 1960, p, 30,

2. Mulummead Igbal, Reconsiruction of Religious Theught in Ialum,
~ Laore, 10534, pp. 183-189 (Emphasis ours),
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hnrpratatiun of the Universs, spiritual emaneipation of the
individual, and basio principles of & universa! import direot-

ing the evolution of human society on a apiritual besis...

Bgliove me, Enrope today is the greatest hindrance in the
way of man’s ethical advancement. The "Muslim, on the

other hand, is in poasession of these sltimate ideas on the

“basis of & revelation...Let the Mualim of today appreciate
his, position, recomstruot his social life in the light of ulti-
mate principles, and evolve..that spiritual democracy which
is the nltimate aim of Islam™1.

With this belief and this realisation, Muslims are trying to
carve out their. own path and to set, by establishing a politieal
order on the moral principles of Islam, an example before a
world torn by Secularism, Nationalism and Communism.

Lastly, they are faced with the problem of Communism.
Communism has shaken the Western world and the spectre is
now haunting tho Muslim East. Communism is a social philo-
anphy, but in the last analysis, it is an ideology which is & pro-
duct of secularism and athoism and which .emerged to fill the
vacunm orcated by the disintegration of religion in the West.

. Poverty and social disordor there always havo been. Commun-
ism appeared on the auane'unly when religion, the hope of the
people, was destroyed. It is a product not mainly of poverty
but essentially of materialism, and religion alons can meet its
challenge, R, N. Crew-Hunt rightly says that :

“It is, in the last analysis, a body of idess which has
filled the vacuum ecreated by the breakdown of organised
religion as & rosult of the increasing secularisation of
thought during the last thrze coenturies, and it can be com.
bated only by opposing to it & nunceptmn of life based upon
wholly dlﬂ'erent prmm iples” 2 :

1, 'Huhammad Iqbael, Rseamtrucrtm of Rai-.rg!}mu Thought in Islam,
Lahore, 1954, pp..183-180 (Emphasis ours) -

~ 2. R N. Crew-Hunt, The Threory and Practice of Communiem, London,
. 1961, p. 6. - . | - |

©q
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»

Douglu Hyda s former editor of the Daily Worker,

T.ondon, endorses the same analysis, - He writes :

" “Communiem- is not, firet and foremost, a social or

f_poh.tmql problem. It is a spiritnal problem ‘and only if we
understand’ this, shall we see why it has spread in this

-.pnrtiqul'ar'--aga and no other. . Ifs rapid growth would not

have been possible in the age with a faith. Only in a pagan,
faithless age waa it possible for such a phﬂunnphy and way

of life to spread to millions of men..."”.1

*‘Communism uses the very poorin times of crisis or.
when & rwulutmnn.ry sitnation davelops This is its main

_interest in"them.. Social justice is the thing upon which it

foeds. It fs not the originator of Communism™.2 “The

“spread of Communism and Communist influences has been

made pusﬂhla by the spread of wrong ideas, wrong values,

. wrong stlndnrds 8till more, it has been made possible by
‘the existence of large numbers of people with ne standards,

R no yvalues, often lIl-but no ideas at all.”3

f "C'ummunum is the arpraﬂamn of a daap Sptrttuﬂl i1l

".Tha sprand of Communist mﬂuancu can, in the long ron,

ﬂnly be countered by the spread of the Faith.'4

Mualims hﬁhﬂ?ﬂ that the greatest bulwark against Commun-

- nm is Iﬂl&m ‘Islam ig the faith and religion of over five hund-
| rod miﬂiﬁn bhuman beings.® It is the force which has moved
‘them in- the past ﬂ.nd which is the sheet-anchor of thoir present
- existence,. It is an ideal which inspires them and can move
them to mtinn offort and saorifice. It is a social philosophy
whieh standa for justice and well-being and has a just and
-.mﬂral pblitmnl and economic ideology of its own.5 Islam not

Dmglu Hyde, T.Fu Answar o Communiem, London, 19-111. p. 48,
Ibid., p. 47. {Emphasis ours).

Ibid., p: 49 (Emphosis ours). = 4 '-Iﬁd., p. 30 (Emphasis ours).

. Ses Abddllah Al-Masdusi,  Muzahib-e-Alam, Karachi, 1938, p. 130
Prof. Wilfred €. 8mith, himself a former Socialist, admits in his
recent book, Telam in Modsrn Hislory : o |

- «Surslty Islamic antlrpnsa has baen the most sericus and sustained
endeavour-ever. put forward to implement justice smong men and

- until the rise of Marxism was also the largest and most ambitious.”

. Islam in Kﬁrdcm_ﬂilwry, op, oid., p. 24,

- i-l

-
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only gives them &an ideal to live and die for, it also establishes s’
social order in which equity, justice and fair play reign. Such an
ideclogy alone can cheok the onward march of Communism,
The negative ideology of gecularism cannot cross tho way of tlie
positive movement of Communism. Muslims ses in the Islamic
State the surest answer to Communism. The establishment of
the Islamic. State would not only check the onward mareh of
Communism but would be a positive challenge to it. And that

is how Communism can be met on its own grounds.
This is, in brief, the Muslims’ case for an Islamic State and .

herein lies its importance for the Muslims in particular and for.
the world at large in general.

| 111
HISTORICAL BAGKGROUND OF PAKISTAN
The Pakistan movement was an expression of Muslim
India’s firm desire to establish an Islamic State. The movemont

was inspired by the ideology of Islam and the country was car.
ved into existence solely to demonstrate the efficacy of the

Iglamic way of life.

- Islam eame to India through Muslim traders, travellers and
sufis. With the spread of Islam, the desire to establish an
Ielamic polity in the sub.continent gained strength, Muslim
rolers, in response to the espirations of the Muslim masses,
- Introduced Islamic Law and established the Sha‘asr-e-fslum
({Islamic Institut-inna]. Although there was mqnﬁrehj and des-
potism, insfi{gutinns alien to the letter and spirit of Islam, bnut
the :S'»Emri_‘aﬁ"""-adid constifute the law of the land and thero was
no mass-deviation from Islam. This was not a very welcome
situation, for Islam was not being enforced in its entirety., But
there was also no movement nghins§ islam and it was expected
that through sustained effort, things would be corrected in the
course of events, It was during the reign of Akbar that a
caloulated endeavour was mads to purge Islam from the socio.
Political life and to evolve a new religion~-a hoteh-potch of
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{{induiem, Buddhism, Paganism and Islam—under the patron-
age of the State. This produced a strong reaction among the
peoploe who revolted against this idea and the movement for the
establishment of the Shari‘ah omorged in full force, It waa
pioneered by Shaikh Ahmad of Sarhind, popularly known aa
Mvijaddid Alf-i-Thani who propagated the teachings of Islam in
n svatematic way, proclaimed the trath undeterred by threats,
ereated public opinion for social and political reforms, fought for
Tslam undaunted by the tempests of adversity and even suffered
imprisonment in the historie Gwalioz Fort, It was as a result
of this movement that the &nti-Telam poliey of Akbar fizzled ont
almost immediately after his death and gradually even the
Mughal emperors became Islam-oriented, so much so that
history witness Aurangzeb who was an ardent soldier of Islam
" and in whose reign sodificat ion and introduction of Tslamic law
was sccomplished. - .

The torch which Mujaddid Alf-i-Thani lit was kept burning
by the later generations and the movement pro gressed under the
guidance of different leaders of thought and action. Shah Wali-
ullah of Delhi reconstructed the Islamic thought and laid the
foundations of Islamic renaissance in the conntry. All the re-
formers of the nineteenth and twenmtieth centuries drew their
ingpiration from this beacon of learning.

Shah Tsmail Shahid and Sayyid Ahmaed Shahid waged amove- “
ment for the establishment of the Islamic State, They fought
the Sikhs and the British imperialists and their ultimate objoective
was to establish Khilafat ala minhaj-e- Khilafut-e-Rashidah
(Islamic State on the pattern of the State established by the
Rightly-Guided Caliphs). In the words of Rayyid Ahmad Shahid :

‘“The only desire that spurs e is that the law revealod
by the Almighty, which we call the Shari‘ah may Le enfore.
od in ail the lands and on all the peoyles and there should’
remain no conflict or tussle in this I"EEL')EEE My objective is
to accomplish this task——this may be achicved through
my hands or through anybody else’s. What I want is tha}
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this must be done. And I resort to all those means and
devices which seci;s to help in the achievement of this end.1
Although Sayyid Admad and his armies could not succeed,
they ignited s fire in the hearts and soula of the people and the
. Movement conlinuned even after their martyrdom. This move-
ment left such indelible impressions upon the minds of the
. Indian Muslims that no amount of British repression could efface
them. The blood.-stains at Balakote continued to inspire the
peopls and indeed the movemeont has survived in all its pristine
furm vp to the present day. s
8ir Sayyid Ahkmad Khan tried to strike a compromise with
Wautern thought but despite his sincerity, modernism could not
geain ground. Shibls Nu‘mani, Abul Kalam, Maulana Muhammad
Als, Igbal and Maududi all ropresent the -original renaissance
movement and each one of them gave a new impetus to this
movement. Shibli tried to inspire confidence in Muslim cultare
and brought to light the historical role of Islam and of the -
Prophet of Islam. Abul Kalam shook Muslim India from its
. stupor and called it back to the origindl message of Islam,
. Muhammad Ali revived the Muslim interest in Indisn politics,
 strengthened the pan-Islamic feelings and uhnmpmnod the
Khilafat Movement which constitutes the turning point in the
modern political history of Muslim India. Ighal, through his
- poetry and prose, tnoved the soul of the younger generations and
 inspired them to re-achieve the glory that is Islam. Maududi
~ gave the revivalist trends its new intellectual formulation and
~ -organised the:e forces into an all embracing movement.
o This is the intellectual background in which the demand for
Pakistan arose. The Pakistan movement was not the making
of any one individual, " Tt was the natural crescendo of history
and it goes to the credit of fybal and Mubammad Ali Jinnah
that they grasped the slow whisper of history and piloted the
movement on such lmas thn.t within a danadu Pakistan became
& reality.

Ly .

. Moakgiesh ﬂhnﬁ.f;pmaﬂ.'p. 39 quoted by Ghatam Riioo! Mahe y ISy ol
 dAmad Skahid, Vol. I, Lahors, p. 286,
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The idea of Pakistan owes its origin to the belief that
Muslims ave & nation,! an ideological community, and if is &
dictate of their faith to establish a state, u society and a culture
in the light of the principles given by the Qur’an and the Sunnah.

Igbal, while suggesting the ides of Pakistan in his Presi-
dential Address to the Annual Session of All-India Muslim
League in 1930, said that:

“The life of Islam &8s a cultural foree in this country

- very largely depends on its centralisation in' a specified

“territory. This centralisation of the mote living portion of

the Muslims of India...will eventually solve the problem
of India as well ag of Asia,”2 |

This was essential so that Indian Muslim may become
““entitled to full and free development on the lines of his own
culture and tradition’.®

1. To have an ides of how old this soncept ie let us give a few reforences:

{1) Al-Beruni who visited Indo-Pakisten sub-continent ia the ninth
century writes ! ' |
«Ths Hindus entirely differ from us (i.e. the Muslims) m every
respect.”” Kitab al-Hind. Tr. by 8. S8achau p. 17. 3
«“One might think that they had intentionally changed them (i.e.
their customs and ways of living) into the opposite, for our customs do
not resemble theirs, but are the very reversa ; and if ever s custom of
theira resembles one of ours, it has certainly just the oposite mean-
ing.” (Ibid., p. 197). , :
{2) Sir Syed Ahmad said in 1862 : -
+Ip it. pogsible that under thess circumstancea fwo naisons—the
AMobhammadans. gnd Hindus—could sit on the same throne and remain
equal in power ? 3ot ceréainly not. It is necessary that one of them
‘should conguer the other and thrust it down. To hope that both could
remain equal is to degire the impossible and the inconceivable.”{Quoted
by Richard Symond, The Making of Pakisian, London, 1851, p. 31).
'(3) 8ir William Hynter, in his book The Indian Mussalmans, speaks of
Musiimns a3 8 community, a race exhibiting “their old intenso

fouling of nationality.”’ (W.W. Hunter, The Indicn Mussaimans
Caleutta 1945 ed., pp. 143-144), .

_ . | .
2, Muhaminad Iqbsal, Speeches and Statsments of Igbal, compiled by
“Shamloo,” Lalfre, 1948, p. 18,

3- Ib‘d-i p- lll-
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Quaid-e-Azam based his plea on thapuma_ grounds, During -
the Jinﬁnh_-Gnudhf-talks_h’a said : _ - |
~ “We claim the right of self-determination as ‘& nation
and not #s a territorial wnit”’.1 |
In March 1944, while elaborating the concept of Pakiatan
he said : S S |
~ “Our bed-rock and sheet-anchor is Islam. We are one
and we must move as one nation and then alons we ehall Le
able to retain Pakistan’*.2
. In June 1945, he said :

_ “There is only omne course open to us ; to organise our
nation.. And it is by our own dint of arduous and sustained
efforts - that we can create strength and support our people
not only to achieve our freedom and independence but to be

able to maintain it and live secording to Islamic ideals and
principles, |

“Pakistan not only means freedom and independence
but the Muslim Ideology which has to be preserved, which
has come to us as & precious gift and treasure snd which we

hope others will share with us”.3
In November, 1945, he gaid ;

“The Muslims demand Paki stan, where they could rule
accordidg to their own eode of life and according to their
own cultural growth, traditions and Islamio laws...... Our
religion, our culture and our Islamic ideals are our driving
force to achieve our independence’.4

' Lragquat Ali Khan affirmed the same concept of Pakistan
when, while moving the Objectives Resolution, he said :

“Pakistan was founded hacause the Muslims of this

sub-continent wanted to build up their lives in accordance
—_——

! Muhammad Ali Jinnah, Jinnah-Gandhi Talks, Delhi, 1944, p. 20

2. Muhammad Ali Jinnah, Soms Recent Sneeches and Wrilings of My,
Jinnah, Lahors, p. 89. | '

3. Ibid., pp. 386.67. |

¢.  Ihid,

»
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with the teachings and tudmum of Islam, beoause they
* ‘warned to demonstrate to the world that Talam- provides
- & panacea to the many diseases which have orapt into the
- life of humanity today'’ 2
~ This was the real concept of Pakistan.
The abovo discussion cloarly shows that : |

() The movement for the establishment of Ialnn:uu Btate
hes s glorious background and the Muslims' demand
and support for Pakistan was a part of thaﬁ véry -
movement.

(6) The idea behind Pnklatan has heon the establishment

_ of & country where Islamio State and Islainio society
| oould be established. -

" {¢) The leaders of the movement mide thia very promise
with the people whose support’ and wunbounded
enthusiasm for the demand weas mobivated by this very

| Inlnmm nature of the unmpnua.3

A A
~ THE IDEOLOGICAL PROBLEM
The real 'ubjﬁ_ntiw behind the creation of Pakistan, &s we

have discussed earlier, was the establishment of & ocountry’
wherein the Islamio ideclogy could be implemented in -its

o

1. Constituent Ants'nmbly of Pakistan, Debalss, Vol. V. p. 3, March 7, 1940 |
2, liore wo may uiso guole Prof, 3mith who in liw hnuk Pﬁhhm as an
Tslamic State, vays ! .
“‘In tho cose of Pakiston the whole raisan d'sire nt‘ thu glate is
Islam ¢ it is fulawn alone whieh holds ib toguthor.” Wiltred C. Sinith,
~ Pajkistan as an Telamic Stats, Lahore, 1064, p. 29. |
In his recont book Jelam sn Modern Hislory, he says ;.
uT+ iy this Islamic naturs of the State {quite indepondeit of l.trE form)
that explains the juyous and devoled loyalty that it initially aroused.
" I'he eytublishment of Pukistan was ygrueitod by ite Muslim citizenry
with & rosonant enihusisem, duapibu the caupytrophic terror aund chaos
——of its early months, Indeed, without the stainine and moralo genv-
. xuted by religious forvour, the now dowminivn would hardly have
survived the devastulions of ity firsl disordurs.”. WIlfrull G Hmth,

Telam in Modern Hiitory, op. 6L, p. 212, | et




entirety. Thn nppnrt md tho wn:iﬁou of tho mplo m
" meaat for this nhiaohr& sad for nothing else. The natural
damnd of thia siteation was that effective stepa should bave
been taken at the very outsst to implement this ideology. The
support and oo-operstion of thoss people who could really °
- guide the Govarnment in this project should have been enlisted.
Education, lIaw, administration, oomnmerce and all other fields
.of nationsl life should have bm overhauled in the light of
 Islamic principles and to make a beginning in this direction,
| ~oonetitution-making should have been oxpodited and earnestly
~oarried on Islawic lines. But, unfortunately, none of these
steps was taken.. The leadership failed to come to grips with
the :tdenlngmnl problem. It could not give & lead to the nation
_ in this direotion. It had fed the people on slogans, but when
' the hour for the implementation came, it could not deliver the
-~ goods, It was frum this situvation that ‘the ideological conflict
. 8TOBB,
 People waited for some time. - But gradually they began
‘0 become reatless. Protests and demands began to pour in.
~Disastisfaction and even frastration began to mount, This was
- the poaition of the people, but the rulers on the other hand,
instead of responding to their call, started dilly-dallying tactics,
And as the leadership failed to solve even the non-ideological
problems, - the confidense of the people waa shaken to ita roots. .
- Their wmissionary zeal began to évaporate-—and the loas of this
spirit has been the greatest loss which the nafion has luﬂ'arod .
| since mdapondm o

Snporﬁmally, the conflict was of a pohtiml nature. But

when one peeps benesth the surfase one finds thet it waa
sasentially an. ideological and & cultural confliot I.nd can be
. understood only in & wider perspective, |

_ Alt.huugh, the contact of [elaw and the Western Civilization
began in the man#unt,b, contury, it eptered a cruoial wiage =
- only in the nm&bunth and. twontieth ocenturies. - In theee Inter .
':Panodn the. politioal ﬂpmoy of the Muslims was on th-_
'm Thu Hlu.'luﬁ warld wad luuuumhtng ab o rqnd p.nn 19 |



18 | The Ialamic La.w' and ﬂumf#ﬂiou

the encroschments of Woeatern imperialism; Under the
sheltering care of imperialism, Wostorn education’ and Wﬁuhi'n
tochnology were oreeping into the world of Islam. New ideas
began to fill the air: new techaiques began to hold sway. These
thinga shook the old order to its roots. The Musliva world was
thrown into convulsion. | -

Two diametrically opposed reactions emerged in this age of
crisis, One was that of undiluted conservatism and the other
of unbridled modernism. The conservatives sought refuge in

‘the asylum of old tradition. They became rigid in their
outlook and approach. Every change, they thought, would be 8
change for the worse. So, ia their view, the only way to save
the Islamic law and culture, in that hour of chaos and confusivn.
was to atick to the past atubburnly and guard the old order
Jealoualy.

~ The mndernmts, on the other hand, were swept away wish
the current of the time. They thought that the royal road to
glory lay in the imitation of the Wost., The Muslim revival, in
their viow, could bo achieved only through adopting Western
technique, Western law, Western education, Weatern culture,
and Western modes of thought and bebaviour. They saw no
contradiction between Islam and fhe modern Weat and pleaded
for the adoption of Western civilization so that Muslims muld
also emerge as a progressive nation. ”

A third trend—that of the Ranalasant. Isiam—had also
emerged and was gradualiy gaining strength. Itd political and
emotional manifestations were becoming more and more
pronounced but lacked a proper intelleotaal formation which to

- -intonts and &ll purposes was given by Iqbal and Maududi.

After independence, all these three trends becaine more
clear and pronounced and the ideclogical oconflict was the
product of the basic attitudes formed by these  different
-approaches to the problem. The modernists inherited the reins
of power from the erstwhile British rulers but thess peopls
totally failed to understahd the language of the people. This
‘gave birth to an ideological schism, the role of Maududi, in



the constitutional m-d political Iu.tary of Plklthm hu m'
brldglng the gnlf batwm the two extremes and in giving
olassionl Inlmu thought & new furmuhhon to suit the needs
of the modern soviety. - |

Careful reflention rare&lﬂ thlt nuth&r mnmrltmm nor
modarmum can delwur the gunda

" "Phe conservatist nppmnch reprmntad by. thu ortbodox
ulama, is unrﬂllmtle 1t fails to take nots of the fact that life
is evarﬂhlngmg Hlstnrjr is moving ahead and the society is.
being moulded into newer shapes. New situations are erising, —
new rala.tmnsh:pa are being formed -and new problems are
emerging. Itis imperasive to take note of this ohange and see
how the tenets of Islam can be applied to these new nundltmna
It would be futile to try to put a brake upon uha.nga It would
be still - more futile to dgnore the change a.ltngathar a-nd do
-nnt.hmg to meet its demands. The approach which fails to
grapple with the problems of the day is bound to fail. It
cannct but drive religion out of the flux of life and confine it
to the sphere of private life. And when an estrangement is
effected between religion and life, then even the private life
 cannot remmin religion’s preserve,

Farthermore the congervative eloments had not the full
ynderstanding of the conatitutional, politiosl, economic and
onltural problema of the day. The resalt waa tha.t they could
not talk the language of today and failed to imprees the
intelligentsia and the masses alike. They wers unable to gnra
& lsad in the new ideclogical situation.

But in ajl fairness it must be said that the oconservative
elements did reslise their weaknesses and tried to adopt
themasives to the movement of the Renaissant Islam. A new
swakening had been among them and some sections from among
thera had begun to gravitate to the wmiddle course. They had

their limitations, but tha}r did try to adjust to the new
situation.

The modernist npprua.uh on the other hand, has been lt:ll- -
-, TA0Te lhl.llnw, naraslistio and uansaited to our conditiona.

'u
L
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- This spprosch of the so-called liberals is, in fact, not e
reform movemeat, but a cloaked departure from Islem. They
. Inok sn understanding of Islam and try to import sll $heir ideas
sud concepts from the West. But ws they arenot bold enough
to speak their mind opealy sad frankly, they fry to meintain
the Islamio terminology and fwist its mesning to suiv their
idess. Even s leading Wostern critio of Islam, Brofessor Joseph
Schacht had to admit that what theee ‘progressives’ are driving
ab is not Islam, but the very antithosis uf it. He writos in &
rmt ol88Y \— | .
*The method u;ad by the modernist legislators savours
of unrestrained eclecticism ; the ‘Independent reasoning’

that they claim goes far beyond and that was practised in -

the formative period of . Muhammadan law ; any opinion
‘held at some time in the past ia likely to he taken out of
ita context and used as an argumént. On the one hand the
modernist- Iegulnturu are inolined to deny the religious
charavter of the central chapters of the sacred lIaw ;: on the -
other, they are apt to use arbitraryand foroed intorprﬁti'ﬁunl
of the Koran and traditions whenever it suits their purpose.
Materislly, they are bold innovstors who want to be
* modern at sll ocosts ; formally they try to avoid the
semblanos of interfering with the essential contents or the
sacred law. Their ideals and their arguaments come from
the Weet. but they do not wish to reject the sacred law .
openly as Turkey has done".1 - |

We do not say thnt all mndamutu lacked gincerity. The
sinocers among them have been many. Bnt they have failed to
roglise that the Islamic ideology is basically different from
 Weetern seonlarism. Both have arisen out of different situations.

The approach, the thought.pattern and the institutions of the
two are different. An imitation of the West, without realising

ite implications in the Muslim Eut. is bound to breed nhios and

1, Joseph th.uht. Tha Law, Unity and Foriaty ill Hﬂhﬂl Tiodlizaiion,
IR Ed., G. E, Von Grunebaum, Univeraity of Chicago Prees, 1945, p. 88,




‘.mnfusinn l’t il ﬂm lack of mlintiﬁh ul‘ thn ‘buh fact vﬁoh B
“made the creed of the modernirte very ‘much akin to Westérn
pecularism and the results that their ideas failed to make p,ny

_ deep inroad into the thought sud life of the psople.l
Secomdly, they do not realise that the conditions in the

Muslith . wofld iloday are essentially different from those that

revailed in Europs during the periods of Rensissance and
Eafnrmutmn. The history, the traditions, the politico-secial

institutions eand the ocultural btokgruund of Islam and the
modern West are totally different. In sach a situation. how

can the recular Western .institutions work in this part of the

‘world ?
Thirdly, peopla here have no hurt for the imitation of the

West. They wani to have Islam and not Westerniem. Their
experience of the West has been bitter. The West has
humiliated them, rode rough.shod over them, subjugated them
and trampled their oulture wunderfoot.2 They have seen
Western imperialism and Western despotism in their stark
nakedneas and do not 'want anything more from the West in
the realm of values, oreed and culture. The modernists have
failed to evaluate this situation and are foilowing & course that

1. '*One major diffculty for the politician is that his Weatern education
has get & barrier between him and the common man. And nowhere is
this barrier stronger than in the field of mutnal understanding of the
signifieance of the religion,,, Pakistan is offered two widely different

- interpretation of 1alam, sach olaimed to be proper ideclogical basis
of the state. At one extreme the Islam of the politiciane and adminis.
trators comes very close to Western seculsgism......” Prof. Keith
Callard, Pakiston : A Political Study, London IBS7, p, 280.

2, *“In the encounter between the world agd the Weat that has been going
ongby now for four or five hundred years, the world, not the Weut, is |
party that, up to now, has had the significent experionce. It has not
been the Weat that has been hit by the world; it is the world thet has
been hit—and hit hard by tho West.....he West {the world will say)
hias been the arch-aggressor of the modern times, And certainly the
world’s judgement on the West does seem to be justified gver a
period of about four and & half conturies ending i i 1050."

Araold J, Toynbee, The World and tk West (Reith Lectures)

‘. London. 1853, pp- 14 -
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one is foredoomed to failure. . Not only that such a poliey is
bound-to fail but it will also injure the society in many respects.
For inatance ; | -

{2) Such & policy is incompatible with democracy, for the
people do not consent to it. And if it is to be carried
out, it must be accompanied by despotism and high-
‘handedness,1 | - '

(b) Even if it is imposed from sbove, it will engender &

- social echism in the society. The resonrces of the
nation will be wasted in mutusl conflict: between the

" rulers and the ruled and nothing great can be achieved
by a people divided againat themselves. |

(c) It will lead to the disintegration of the cornmunity
and will throw the society in mora! confusion and
cultural convulsion. Islamis the moral basis of our
society and conlture and if it is weakened, the moral
basie of the society will automatically disintegrate.

The modernists have no realisation of all thess grave |

problems,

Fouarthly, the modernists are utterly confused and their
perspective is totally blurred, There is no agreement among
them as to what they want and how they want to achieve that.
Everybody has his own interpretations and the differences
amongst them are sc acute that no one agreed ideology can be
formulated from their viewpoints. Their matual disagreements

have weakened their position beyond repair. »

Lastly, thegy have not proved good administrators and
politicians either. The administration of the couniry has
become more and more lax. Corruption has mounted high.

- The economy has been thrown into one erisis after the other. -

Political instability has inoreased. Even respect for law and

I. *I beliave this ig one of the .rmuns why suchlaw (i.e Becular Law)
- ueaally hes t0 be put in first by & dictator, JIt cannot come in as s
Tass movement because the masses are in the old tradition®, :

Dr. Filmer 8. C, Northrop, COolloguium on Islamic Culturs,
Princeton University Press, 1953, p- 109, . P




“the constitution of the country hae dwindlod to the lowest ebh,
- All these things and the way that they havo again and agsin

" thrown to the winda the most sacred constitutional conventions
. and modes of doing things and tried to impose by foroe what
their people were not willing to accept through democratie
means, have furthor lowered the prestige of the ideology they
want so much to impose. During the last fow y;-m sll types

. snd brands of the moderniats and all- possible combinationa of
" them have come to the helm of the country's affairs and

proved an uiter failare. Their pronouncements might be of
“some value to a mtiun of foreign observers, but they have
utterly failed to impress their people and sweep them: to their
pide. Moderniam has lost its shine and flavour. Tt is on the
decline here, there and everywhere and is bound to decline
further.? As a matter of fact, it is no auswer to the ideological
challenge of our country.

Tha creative response to the new challenge came from
Islamic renﬂhst forces, the mainspring of whose guidance has
been Abul A'la Maududs.

The chief characteristics of this Renaisaant npprnach are as
follows :

(#) The renaissance movement of Islam has as its objective

. the establishment of the Islamic way of life in its
entirety (Iqamat-e-din}.

(b) It has a cormprshensive scheme of reform and

| reconstruction before it and has been influencing life

S in every department. It is trying to reconstruct the

| Muglim thought in the light of the Qur’an and Sunnah

and to meet the intellectual chalienge of the West,

‘“The Westernising middle class of Pakistan has failed to evolve a
suceessful ideology. * It has not sucoeeded in putting forward in this
reslm anything winsome and feasible, eliciting the intellectual assent,
moral commitment, and construetive energy of it3 own mombers.
It has not persnaded the mnsaes that the programme o1 w hich it hns
embarked i signifleantly related to their own convistions, aspirations,
is caloulated to fulfil their hopes, Prof. Wﬂfrﬂd C. ﬂmnt—h Ialam m
- Modern History, op. cil., p. 299,

Pl



.~ It ia trying to uplift the.individual and inspire in him
the original Islamic spirit. It is trying to reform the
society snd rebaild it .on the Tslamic pattern. It is
trying to reconstruct the politioal life in accordance
with the principles given by God sand His Prophet. .
In short, it has been trying to mould the ideas of the
people snd the thought-pattern of the country, to

 educate the masses in the Islamic way of life, to
mobilise their powers for social and political reforms,
and to create gemeral consciousness to bring up a
.landérﬂhlp that oan carry on the task of Islamic
transformation in the country. |

{r.} It has avoided the extremea of conservatism and
moderniam. It neither euffers from narrow-mindedness
nor from the inferiority-complex which engenders

~servile imitation. The renaissance movement has been
moving shead with self-control and self-confidence.
It has a clear vision of its objective, It does not
want to break away from glorious Tslamio traditions.
It wants to re-establish real Islam in the world of the
twentisth oentury. It presents the unadulterated
teachings of Islam in the language of to-day. It ia
trying to apply the principles of Islam to the problems
of our age and cleims that Islam iz capable of mnﬂtmg
the challenge of every age and epoch.

(d) It has been & non-sectarian movement snd instead of
lookiug upon the problems from the angle of this seotor
or that one, it has Jooked upon them from a broader
angle of vision and has avoided all sectarisn prejudices.
Instead of involving itself in petty trivials, it has heen

. devoted to the basio and fundamental problems and
that is why the leaders of the various schools of,
thought have lent their support 4o it, This movement
hae been naisonal in the res! sense of the word, |

(u] It has adopted democratio and constitutional means to -

organise the pubhu upimon and bring about moamry
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pressure upon the rulers to concede to the people’s
~demand. Public education and not violent agitation,

~ free diseussion and not civil :'ii'm:;rbn_ad'ielnee, ballot and
‘not bailet have been its means of work,

{ f) There has been a noiformity of approach end unity of
- thought among the leaders of this movement and on
every oceasion they presented an agroed ideclogy. 1n
the Perliament! and ontside it: they presented the
same viewpoint. . They responded to the challenge of
the rulers that the wlamae cannot give an agreed
concept of Islamic State. In 1951 the leaders of ali
the sehools of Muslim thonght unanimously formulated
the Basic Principles of an Islamic State.® In January |
1953 again they almost unaiimoisly presented their
comments on the Nazimuddin Report.4 And in May,
1960 they unanimously formulated their answers to
the Questionnaire of the Constitution Commission 5
This shows the unity of thought and unitormity of
approach of all the revivalist groups.

() The platform of the renaissance mnvement has become
the meeting ground or more or less all the sincere and
enlightened sections of the country. The conservatives
have slowly but gradually moved towards it, and the
sineere from amongst the modernists also are coming
closer to'it. It is becoming the natural rendezvous for
the extreme groups. The conaervatives are becoming
less conmervatives, and some of the medernists are
bemm'ing less modernist. A mediom course ia being
chalked ont by the renaizsance foroces of Islam. |

e bWy

Reference is to Moulana Shabbir A hmud Usmond, M, P.

i.e, the public movement of Maulana Moududi and Maulnna Ather Als,
He6 Appendix I,

See Appendix IT,

.- See Answers to the Questionnaire of the sConstitution Commissign

by 18 Ulama of Pakistan, Lahore May, 1860,
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The above analysis shows that aa far ss the ideological
problem is enncerned, none but the Rensinsant Inlem can deliver
the goods, Now let us sce how the greatest popular movement
of the last twelve years—the movement for Tslamic Constitntion
—grew and developed and what' leadership the rensissance
foreen provided in this reapect. |

v

MOVEMENT FOR ISLAMIC CONSTITUTION

As we liave shown earlier, the present demand for the
establishment of the Islamic way of life hus ita roots very deep
in the history of Muslim India from the ecarly daye of
seventeenth century down to this day. The establishment of
Pakistgan has only added a new fervour and given a practical
_orientation ta it. That explains why the Muslims sacrificed
their hearths and homes and even their Jives for the sake of
this homeland in the shape of Pakistan and regsrded the dawn
of freedom 8s the dawn of a new Islamic ers. Consequeatly,
as soon as the dust of eivil disturbances had seftied down and
the gtorra of refugea problem had subsided a bit, the gquestion
of constitution-making came to the forefront. With the
prosentation nf this problem the domand for Islamic
Constitution came up’ instantly. Maulana Shabbir Ahmad
Usmant raised the irgue in the Parliament. Maulana Abul A'la
Maududi approsched the peopls, ohsunelised the nation’s
feelings and aspirations as regards the objectives of the state
snd formulated the public demand in the form of a fourpeint
formula. In Tebruary, 1948, he delivered an address at Law
College, Lahore and presented this demand which was later on
moulded in the form of a resolution which was passed by the
peopie and sent to the Governor-Gencral, the Prime Minister
and the President of tha Cinstitaent Aesembly. The resolution

was as follows .

“Whereas the ﬁvarwhalining ﬁtjurity of the citizens
of Pakistan firmly believes in the principles of Islam ; and
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whereas the entire struggle and all the aacrifices in the
freedom movement for Pakistan were for the sole purpose
of eatablishing thm very Islamic principles in all fields of
our lifs
Therefore now, after the establishment of Pakistan, we
the Muslima of Pakistan demand that the Cunatltuant
Assembly should unequivocally declare :

(1) That the aovereignty of the State of Pakistan vests
in God Almighty and that the Government of Pakis-
tan shail be only an agent tn execute the Snﬁ'eraign’l
Will : | |

(2) That the Islamic Shari*ah shall form the inviolable
basic code for all legislation in Pakistan ;

(3) That all existing or future legislation which may
contravene, whether in letter or in spirit the Islamio
Shari‘ah shall be null and void and be considered
ultra vires of the Constitution ; and

(4) That the powers of the Government of Pakistan shall
be derived from, circumscribed by and exercisod
within the limits of Islamic Shari‘ak alone,l

Ag this demand reflected the deepest aspiration of the
people and represented their general will, there were achoes
soon from all corners of the conntry and the demand for the
acceptance of the Four Points spread like a wild fire, But the
power-drunk Westernised group at the helm of affairs refused
to respond to the call of the nation, In spite of all their demo-
cratic pretensions, they did not care & jot for the voice of the

'~ people and cherished the illusion that by resort to methods of

suppregeion and imprisonment, they would eool down the popu. -
lar enthusiasm. Maududi and sorue of his colleagues were put
into jail. The Safety Act was moved against the newspapers
and journals which were very voeal in this campaign. But their
hopes proved deceptive, and within & year of the initiation of
this demand the Constituent Assembly had to pass the Object-

—

1, Abul A'ls Hﬁududi, Mutalba Nizam-e.-Talams, p. 8,
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tives Resolution which embodied all the points for whinh m._

people of Pakistan, with Maududi at their helm, had been pres.
sing—a ‘‘orime’ for which Maududi had to rot for ¢wenty
months in jail under the Punjlb Public Safety Act-—a law whers
the imprisonment of a person is ordered hy the Provincial
Ixecutive without even lotting him to know the charge againet

him.
With the passing of the Objectives Resolution, the purpose

of the State of Pakistan was clearly defined and thus the first
round of the fight between the people and their rulers was won
by the people. -Aftar that, everybody hoped quite naturally
that Constitution-making would proceed smoothly. Unfor-
- tunately, however, there was plenty of frustration still in atore

for the people, | |

" When after waiting for an year and a half, the Basic Prin.
ciples Committee’s Report came to light in September 1950, the
people were surprised to find that it was a gross and flagrant
betrayal of the Dh]antwas Resolution. They protested most
vehemently against this hatrnya] Maududi toured the length
and breadth of Weat Pakistan to mobilise public opinion agaiast
itl The Jamia‘t al Ulama-e-Islam took up this work in East
Pakistan. And in a very short period such a huge storm of
- opposition gathered on the political horizon that the report had
to be withdrawn-—an event which forms a landmark in Pakistan's
history, This meaut the second defeat for the Wastarmaed
raling group.

 Unfortunately, the ruling group did not take the defeat in
_ good grace, and, instead of fnanding ita ways, it started a

campaign of blackmeil and black-paint against the workers for
Islam and also against-the very concept of Islamie polity. It

was alleged that there was such a savere confliot of opinions
among the different schools of Islamie thought that no unsnim-
ous version of Islamic Constitution was possible, and it was,
therefore, utopian to talk nf the establishment of an Islamio
State.

&

1. See Dasturi Sifairshat por tangid-o-taberd, Lahore, 1950,




ﬂhnomly. it was a uh.ullang- to Inltm; The Ulama took it
up md » Conference of renowned scholars of all schools of
Telamic thought was convened in Karachi in January, 1951.
Within fhree days the Conference formulated unsanimously the
“Prinpiples of the Islamio State” in the form of 22 Articles and
brought to nang ht the aillegation of t.ha Weaternised group. 1 -

Then oame & full in the political arens. A full eightesn
months wore off and nobody ever heard dunng those days even a
whisper about the Constitution. The people became 1mp_at1ent
- and suspicion quite naturally. began to. grow as regards tho
intentions of the political leaders. Gnnuaquéntly, Maududs once
again atood up in May 1852 to voice the Mualime' sentiments.
Ho oriticised the dilly.dallying policy of the Constituiion.

~ Makers and put forward his famous domand that the Constitu.
tion:should be framed before the end of 1952 and that it should
embody the follo wing eight points :

( 1) That trh& Iglamic Shari nﬁ shall form the law of the
land ;

" {2) That there ahall be 10 such legislation as would con-
travene any of the dictates or principles of the
Sheri‘ah ; -

(3) ‘That all such laws ae are in oonfliet with the dictates

| or the principles of the 8%ari‘ak shall be abrogated ;

(4¢) That it shal!l be inocumbent upon the State to erad;.

| cate the vices which Islam wants to be eradicated

~and to uphold and enforce the virtues which Islem |
requires to be upheld and enforced ;

{6) That none of the basio sivio rights of the poople—
security of life and property, freedom of speech and
expression, and freedom of association and movement
—shall be forfeited u:caPt when a erime has been

proved in an open court of law after affording due .

opportunity of defegce ;
(6) Thn.t the people shell have the rights to resort tn a
court of in.w against trnnagramunl on the part of thu |
I. Bes Appendix I,
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| legislative or the executive machinery of the State ;

{7} That the Judiciary shalli be immune from all inter-

| ~ ferenoe from the Executive :

(8) That it shall be the responsibility of the State to see
that no citizen remaina unprovided for in respect of
the basic necessities of life, viz, food, olothing,

- shelter, medical aid end education.! -

This demand was raised by people belonging to ail shades
of opinion. The voioe grew louder and louder and it was

. echoed from avery nook and corner ot the country. The result

was that KA. Naztm-ud-din, the ther Prime Minister presented
the Basic Principles Committee Report in December 1852, It
embodied most of the points of demand, but obviously not all of
them. A Cu_nvantiun of the Muslim .scholars, representing sll
schools of thought, was again convened in Karachi in January
1953, and the Ulama decided to accept the report with ocertain
amendments unanimously formulated by them.2

The nation took up the Ulama's amendments and demanded
their acceptance.? But the movement was just gathering
momentum when, like a boit from the blue, came the sudden
removal of Nazim-ud-din Ministry and the formation of & new
Government under the premiership of our ex-smbassador to
the U.B.A., Mr. Mokammad AL of Bogra.

1, Later on a ninth point about Qadianis was also included in his
demand., Thizs ww done to direct into constitutional chisnnels the
growing public agitation for the declaration of the Qadianis as a non-
Muslim mincrity and to concentrate the sntire force of the people on
the constitution problem so that the people may not be gsidetracked
into subsidiary igsuea as wad the attempt of the high-ups. The ninth
point was as follows :

“That the Qadianis shall bs included in the list of non-Muslim
minorities and their seats shall bo resorval avcording to their
population, through »cpurnte sleclorate™,

2. Ses Appendix IT, o '

3. Maududi again extensivuly toured the couniry Lo mobilise publie
OPpiRtOn. .F-nr the historie :ﬂpnaﬂﬂ he wmado on the ovocasion, seo Abul

A'le Moududi, Tashrihat, Supplement to Thiragh-e-Ruh, Karachi;
Jﬁl}"- lﬂ'-ﬁ'ﬂ- _ ' co
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With the advent of the new Ministey the stunt of **Pro-
visionsl Constitulion™ was put forward, a reign of terror was
let loose and the workers of Islam were harassed, persecuted and
imprisoned. Deapite all this show of tyranny, however, the
tempo of the people’s demand could not bs slowed down.
Finally, the stunt of the Provisionsl Constitution proved abor-
'tiré and the work of framing a full¢Mgd Constitution had to
be started. The deadlock on “‘parity’’ betwesen the two wings of
Pakistan was solved in the shape of Mokammad Ali’s formula,
which was adopted by the Constituent Assembly. Most of the

~ Ulama’s amendments were incorporated in the Report during its
adoption by the Constityent Assembly, though some of the
important ones were left out. The work progressed rapidly und
the P:imq Minister of Pakistan promised to give the. country a

Constitution by the end of 1954. Just at the last hour, how.
over, the Constituent Assembly was dissolved, obvious) ¥ to

enable the Westernists to frame a Constitution of thejr choive.
Maududi and hie leading supporters were already in jail.
Maududi was sentenced to death on the flimay pretext of writing
2 pamphlét, namely, ‘“The Qadiani Problem”, which itself wa3
~never banned! Al artifices were used to orush the movement for
[slamic Constitution and create cunfusion amongst the people,!
but to no avail. | |
Maududs had been put in jail in 1953 for fourteen years,
but the struggle went on. In 1955 the new Constituent Asgemb! y
was formed and it again started the task of constitation making.
L'he demand for Islamic Constitution again began to mount,
Haududi who was released in the spring of 1955 becsuse of the
nullifieation of the very law under which he could be detained
in jail, now presented his detailed comments upon the draft Bili2
and muhiiia_ed_ the public opinion in favour of his plea. It was
in this context that Constitution of 1956 was formulated and
was piloted in the Consembly by Ch. Muhammad Al the then
Prime Minister of Pakistan- It was a compromise document, but

L. ﬁ.m Al Ahmad Klini:, Yeh Eirifturidn Kiun? (Why these arrests 7).
. Rarachi 1953, :

2. See Appendix III.
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did incorporate the basio daammda of the people and at loast
+ provided a good ground to stand upon and move shead. All
sections of opinion weloomed it.1 It was hoped that Pakistan
will new turn a new leaf in its politiocal life.

But unfortunately those vested interests which were delay-
ing the framing of the Constitution now began to avoid its
implementation and tried to sabotage it from within. Two and
- & half years passed and they did not even hold the first general
elections, much less imploment it in its entirety. On the other
hand they tried every artifice to avoid its implementation. And
at laat it was abrogated on 7th QOctober, 1958 by the then
President Major General Iskander Mirza.?

Now the country is once again trying to have a constitation.

This movement for Islamio Constitution has been a popalar
movement. Thousands of mestinga were held to ventilate the
- demand. Hundreds of processions were carried out in all the
major cities of the country. Millions of post-cards, letters and
telegrams were sent to the Prime Minister and the Speaker of
the Constituent Assembly in support of the demand, Hundreds
of deputations met the members of the Constituent Assembly,
The demand became 8o pressing and so widespread that the
rulers had to face it in every nook and corner of Pakistan. 3

Thia movement is unique in certain respeocts : |

{n) It was the first popular movement in Pakistan and was

carried out on purely democratic lines. A very oritioal
moment came when certain political interests tried
to sabotage it by fanning agitation on the Qadiani

1. For Maududi's comments on it see Appendix VI,

2. Abnl Acla Maududi, Islaméc Law cend Constitwtion, Ed. Khurshid
Ahmad, Earachi, 1835, p, 204, _

3. Here il may be montioned in passing that the English preas, control. -
led by the ultra-modera minority, totally boyeotted this movement ond
dil nel even had the guts and consciencs in roport it. If an iden of
thi exrent sad populariiy of Lhis movemunt ia 1o bs made, resor. must
be had to the U'rdu Preas, particularly to 1'he Daily Tusneems, Lahore,
The Laily Kokisian, Kawalpindi and Lahovre, The Daily Tumesr,
Rawsalpindi, The Daily Shchbaz, Poshwwar, The Duily Jung, Karachi,
The Daily 4dnjam, Karschi; and the Daily Pasban, Dacca.
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Problem to overshadow this movement, but the leaders
of the movement very wisely added a new point (the
ninth point) to the demand and tried to csnalige the
agitation on constitutional lines. Although they. could
not {ully succeed in that objeotive yet the movemeont
for s Islamic Cunstitution continued to progresa on,
purely democratic and constitutional lines. ) -

(b) It was unique that the interest of the masses was. -

- aroused on such a wide scale on a debate sbout 0Oil~
stitution. Perbaps it can be said without any fear of
contradiction that in no other country of the worid
did the masses take so much interest in constitution-

- making, as was taken by them in Pakistan,

(¢} The movement was an cducative-movement and brought
the people nearor to the Islamic ideology, made them
underatand its moaning and prepared them to achieve
it through sustained struggle. |

(Z) The democratiec tradition began to crystallise in the
country. - .

(¢) New literature was produced on the political and eon.

- stitutional thought of Islam and the Islamio concept
was presented with groater clarity and precision.

In the present book our concern is maialy with this last

point and we propose to present in it some of the best writings
produced in this period, |

ABOUT THIS BOOK

Islamic Law and Constilution is s collection of some of
those writings and speeches of dbul 4'la Maududi which deal
with the political and constitutional thought of Islam. Maududi
18 one of the leading thinkera of the world of Islam and his
idess have influenced a generativa, It would be of interest and
_profit for all to sse what he has to say on the problems and the

"~ prospects of an Isiamic Stato. -

The chief coatribution of Maudud! is i:hut bhe Las devoted
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himaelf to the socio-politico.cultural aspect of lslamn and Las
diseussed those problems whioch the writers on Jelam were avoid-
ing for » long tiige in the recont pist. He hay tried to meet the
new inteliectual challenge of the West and has presented Islam
in the language of today. Ta political thought, hiz maia con-
tribution is that he has wot only presented the ieachings of
Islam in a clear, precize, cogent and convincing way but has also
interpreted them for our times and has tried to suggest the form

which the Tselamic tenets can take to erystallise in the world of
twentieth century. This has been -a difficult task and he has

come to grips with it in an admirable way.

The editor compiled somse of his writings on law and con.
stitution in 1955 under the title of Islamic Law and Constitution t
The book was sold out within one year. It influenced the
thinking of the Pakistani intelligentsia-and was again and again
referred to even in the Assembly debates and the party-meet-
ings. The need of the sccond edition was pressing for a fung
time, but the editor was so absorbed in other works that he
could not find out sufficieat time to devote to this work. He -
wa8 eager to revise the book thoroughly, because the firgt
edition was prepared while he was a university student. He
wag conscious of the drawbacks of translation.and editing and
wanted to improve the book to the best of his ability. He also
wanted to make many additions to it and thus make the volume
truly representative of Maududi’s writings on political and con-
stitutiona]l thought. Now he has tried to do the eatire work
anew. The book has incicased twofold in volume and he hopes
that in the present form it will prove much more valuable to the

students of Islamie political thoughs.

The book is being pressnted with the hope that it will help
the people in underatending the concept of Isiamic Constitution
~ and of [slamic State. A large number of our own people, who
bave acquired modern Western education shd who are not well.
versod in Islamio literature, ha.rg not understood properly the

I.. Abul Atls Maududi, Jslamic Law und Conetitution, Ed. Ehurshid Ahmad,
Emhi. lm. F‘-El‘. I |



real nature and moaning 6f an Islamio Constitution, Many of
them harbour false noticus sbont Ialamic polioy and its practioe.
- This book can help them in grasping meaning of the Islamie

State | |

interest of foreign stadents and scholars and they are sager to
know what an Islamic Constitution is. This book will enlighten
them on thia question. |

Moreover, throughout the Muslim world there are move-
ments demandihg the establishment of the Islamic Skari'ah :
this book may sot as & guiding star to them.

- It is hoped that this book may sérve the above outlined
purposes. A clarification is, however, needed at this stage,
Islamic Law and Constitulion is a collection of soms of those
writings and speeches of Abul 4‘'la Maududi which throw light
on the problems of Islamic law and polity. The essays were
- penned from time to time and the speeches were delivered on
different ocoasions and before different types of aadiences,
ranging from the uneducated masses to seleot gatherings of
lawyers, legists and students. In spite of that, however, a
common thread runs through them all and links them into &

unity of purpose. The resder may find some repetition here

or there but that is quite natural in a work of this kind.

In the preparation of this book several persons have helped
me and [ am thankful to them all for their labour of love, )
- am partioularly indebted to Maulana Zafar Ahmad Ansars, for-
mer Secretary, Board of Taleemat-e-Islamiah, Conatituent As-
sombly. Pakistan, Mr. Zafar Ishag Ansari, Leoturer in Ialamic
History. University of Karachi and X hwaja Abdul Waheed,
lditor, 4i-Islam, Karachi, for the immense assigtance they pro-
vided me in translating and revising the manuscript, My thanks
are also due to my brothers dnis Ahamad and Mustim Sajjad
for checking the rcferences and verifying the quotationa from
the Que'an.  Mr, Shakzad Muhammad typed ungradgingly my
‘badly written manuseript again ahd agsin. I must also oonfess
that the book is soelng the light of the day only beoause of the

Then, the ideological charasoter of Pakistan has aroussd the -

=
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never-failing endesvour of Chaudhri Ghulam Mubammad Sahid
who has been the main source of stimulus aud encouragement. -
The book is being presented with the scle purpose of dis.
- seminating the view.point of Islam before s world torn by con-

flicks and devastated by wars. Let it be boped that it will be
received without any hiag. |

1, New Queens Road -  KHURSHID AHMAD -
Karachs, I4th July, 1960 | . | |
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 THE ISLAMIC LAW

At the stroke of midnight, on August 14, 1947, when
the world wes asleep, Pakistan wae bora into oxis-
tenco—Pakistan the bomeland of Islam. But the osta-
blishment of » full fledged Islamic society remained o
distant hnpa‘ becnuse the road was strewn with hard-
shipr. Minde were riddled with MmApRY & gerious misun.
derstanding and confusion. What, in fact, is Lslamic
Jaw? Ts it practicable in the twentieth centuryi
Would it not mar material progress 1 Such and the
like guestions were risturbing many of our modern
educated people. Maulana Vfqududi realised the im-
portance of these questions and did not hesitate to
.anewer them sund thus refute the mistaken notions of
the ‘eduasted folk’. e delivered & gpeach on the
lalamic Law on January 6, 1048 et the Law College,
. Lahore, and delineated tho real nature of Islamic Law,
. The following is the English remdering of that speech.

. | - —Editor.



THE ISLAMIC LAW
I

his an irony of fate that, now.a-davs, the demand for the

enfurcement of Inlamic Law has hecome surrounded by such
a thick mist of misgivings that a mere reference to it, even sn a
Muslim country like Pakistan, raises a storm of criticism. Thus,
for instan-c, the questions are axked : Can a centuries-old legal
system be adequate to fulfil the reguirements of our modern
state and sceiety ? Is it not absurd to think that the law .
whieh had heen framed under certain particular circumstances
in by-gone days, can hold gocd in every age and cvery clime!l
Do you sericrsly propose t6 start chopping off the handa of
thieves and flrgging human beings in this modern, enlightened
age 7 Wi}l our markets again alovnd in slaves and deal in the
sale ard purchase of human beings as chattels and playthings 3
Which particnlar sect’s legal system is going to be introduced
here ? 1What about the non-Muslim minorities who will never
tolerate 'the dominance of the luslim religious law apd will
resist it with all the force at their command ? - One has to face
a volley of sich queations while discussing the problem, and,
strangely enough. not from non-Muslims but from the Muslim
educated elite!

To he sure, these questions are not the outcome of any an-
tagonism towards Islam but mostly of sheer ignorance which

must quife naturally breed auspiciﬁn. Aund to our untter misfor-
tuneé, ignorance ahounds in our ranks. We have people who are
otherwise educated but who know practically nothing about
their great ideology and their glorious heritage. No wonder,
then, that they labour under strong prejudices.

This state of degradation, however, bas not come as a bolt
from the blue ; it is, rather, the culmination of a gradual process
of decay spread over many centuries, Commencing with stagna-

- tion in the domains of knowlege and leafning, research and dis-
covely ard thcugkt and cultuie, it finally {-ulminntgd_ in ot



‘politiest breakdows, miking wsvy » Hastim country the' sleve
' of nom-Mpslim imperialist powers. - Political slavery gave bixth |
to AR xmﬁur:ty-mmpiu and ‘the resultant intelleciual perfllom
eventusily swept the entire Muslim world off its feet, 3o muyph
0 that even those Muslim countries which were able to retain -
their political !'reodum could not pscape its evil influence. The
altimate consequence of this evil situstion was that when

. Muslims woke up sgain to the oall of progress, they were inoap-
able.of locking at things except through the coloured glasses of

Western Thought. Nothing which was not Western oonld |
inspire confidence in them. Indeed, the ;dnptmn of Weatern f
Calture and Civilization and aping the West even in the most
personal things became their craze. Eventuaily, they succumbed
totally to the slavery of the West. |
This trend towards Westernism wan also the result of the
disappointment which came to the nation from the side of the
Muslim religious leaders. Being themscives the vietims of the
wido-spread degeneration that had epgulfed the entire Mualim
world they were incapable of initiating any constructive move-
. ment or taking any revolutionary atep which conld combat the
ovils afflicting the Muslim society. Quite naturally, this dis..
" appointment’ tarned the discontented Muslims towards that
. system” of life which bad the glamour of being auccessful in the
modern world. Thns they suocumbed to the onslaughts of
modern thonght, adopted the new culture of tho West and began
to ape blindly Western modes and manncrs. Gradually, the
religious leaders were pushed into the background end were
replaced, as regards power and comntrol over the people, by men
boreft of all knowledga of their religipri and imbued only with
the spirit of modern thought and Western ideals. This is why we
find that many a Muslim country has, in the recent past, either
completely abrogeted the Islamic Law or confined ite operation
ta the domain of purely personal matters only—that is, a posi-
tjun conferred on.the non-Muslims in a truly Islamic Statel

1. The Arat country where the ahrogation of Inlamie Law started was India,

although the Shari'ah continued imforce long after the Britieh had some
| [Oondd,
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 In all those Muslim countries, which suffored from foreign
domination, the lesdership of politieal snd cuitural movements
fell into the handa of those who were shorn of all Islamioc back.
ground. They adoptéd the oreed of Nationalism, directed their
offorts towards the causce of national independenco and pros.
perity slong secular lines snd tried to copy, step by step, the
advanced nations of this age. Conasquently if these gentlemen
foel vexed with the demand for Islamic Constitution and Tslemio
T.aws, it ig quite natural for them. It is also natural for them
to sidetrack or auppress the issne, as they are ignorant of even
the A.B C. of the Talamie Shari‘ah. Their education and intelle.
otua]l development has alienated them so completely from the
spirit and the struoture of Islamic.jdeology that it is, at least

for the moment, very difficult forethem to understand uunh
dnmnndﬂ

As regards the Muslim religious laadaﬂhlp. it has in no
way fared better, because our religious institutions are. tried to
the intellactual atmosphere ofthe fifth century A.H., ass
consoquence of which they have not been able to produce such

into power, So much so that the penalty of severing the hand of habi-
iuslly hardencd thief was awarded as late am 1791 A D, Thereafter the
process of auppression began till at last by the middle of the nineteenth
century, the whole of the Sham '‘ah had heen sbrogated, excepiing of
course injunctions regerding: purely peraonal matters like marriage,
divoree, eto, Other states whore Muslims themselvds were in power,
taok their cus from the Mualims of India and the leading part in shis
. transition was taken by the Muslim Native Statss of India. In 1884,
Kgypt ohanged over her own laws to Cods Nepelean leaving only matter
of divoroe, marriage an inheritence to the jurisdiction of the Qadis,
In the twentieth centurv Turksy and Albania took & further lead over.
" their fellow Muslim statss and not only proclaimed themseives to be
sompletely seoulnr States and not only proclaimed themselves to be
pattorn of thosa of Italy., Francs, Switizerland and Germeny, making
such inroads on Muslim porsonal law itself as mo non-Maslim state
would dars do, Albanis led the way by penalizing polygamy and Turkey
followed her by changing tho tundltvury provisions of the Holy Qufan
in reapect of divoroe and inheritahes, There now remain only
Afghanistan and Saudi Arabia where the Shkars'ah is acoepted as the
Btate Law though even thete the apirit of the Shari'oh has long sinoe
disappeared and the whole of Shari'ah too in not being enforced,



Jeaders of Isiamic thought awd acion as eould be capable of
administering the affairs of » modoern state in the light of Islamic
principles. This ia the situation prevaliling throughout the
Muslim world and is, indeed, a very real obstacle facing the
Islamio couniries in their march towards the goal of Islamic
raﬂlilllﬂﬁﬁ.

Notwithstanding certain similarities, the case of Pakistan is
not, however, the same as that of other Muslim countries. This
is so because i} has been achieved exclusively with the object of
becoming the homeland of Islam. For the last tenl years, we
have been coaselemsly fighting for the recognition of the fact
- that wo are a separate nation by virtue of our adherence to
[slam. We have been proclaiming from house:tops that we
have a distinct culture of our own, and that we possess a world
view, an outlook on life and & code of living fundamentally
different from those of non-Muslims, We have aii along been
- demanding a separate homeland for the purposs of translating

into praotice the ideals envisaged by Islam, and at least, after
a long and arduouns sitruggle, in which we sustasined a heavy
loss of life and propsrty and suffered deep humiliation in respeot
nf the honour and chastity of a large number of our womenfolk,
we have suoceeded in attaining our cherished goai-~this conntry
of Pakistan. If, now, after all thuia-ﬁrmiuua sacrificen, we fail
to achieve the roal and uleimate objective of making Islam a
practical, social, political and constitutionsl reality-& live force
to fashion all facets of our life, our entire utruggla and &ll onr
sacrifices bocome fatile and meaningless,

Indeed, if instead of an Islamio, a secular and Godless Con-
stitation was to be introduced, and if instead of the Islamio -
Skari‘ah, the British Civil and Crimins] Procedure Codes had to
ho enforced, what was the sense in all this struggle for a
feparate Muslim homeland I We ¢ould have had them withont -
tha t Similarly, if we simply intended to implement any
socialistic programme, we could have done go in eollahoration
__With the G_?Emumut and the Socialist parties of India withont
. Remember that this apesch was delivaped in 1948~ Edsior,
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plunging the nation into this grut bloodblith lnd
nrdﬂl

Tha faot is that we are already' committed before ﬁod I!In
and History for the promulgation of Islamio Constitation and
the introduotion of Islamio way of life in this country and no-
going liack on our words is possible. Whatever the hurdles and
howsoever great they may be, we have to coumtinue our maroh
towards our goal of a fuil-fledged Islamie Btata in Pakmtan.

Nu doubt, there do exist many hardships a.nd dificalties in
the way of achieving this gosl. But what great goal ean be or
has sver been achieved without facing difficulties boldly and
intelligently ¥ And I must emphatically say that the difficulties
‘which impede our way are in no way insurmountable. Indeed,
none of them in real except the difficulty that many among
those who hold the reins of power are devoid of faith in the
afficacy of the Islamic ideology which, in ite turn, is not due
to any defect in Ts}am but is purely a product of their own gross
ignorance of the Ialamic teaohings.

The first task, therefore, is to explain to our educated :
people the meaning and the implications of Islamic law,—ite
objectives, its spirit, ite struoture, and its categorical and
unchangeable injunctions along with the reasons for their per- .
manence, They should also be informed of the dynamic element :
of Islamic Law and how it guarantees the fulfilment of the ever- .
increasing needs of progressive human society in every age. f
Then, they should be enlightened in rogard to the rational ¢
foundations of the Shari'uh. F’innlly it is also needed to exposs
the hollowness of the vituperative criticisms against Islem and -
“to remove thereby the fog of misunderstandings that shroud the -

issue. If onoe we sucoeed in acoomplishing this task and con-
sequently gaining th: support of Muslim intelligentsia, we will ¥
pave the way for the establishment of an Islamic stato and the::
oreation of an Islamic society in Pakistan. It is with thll""’
intention that I am making t-hll speech before the studant-l a&

~ the Law Gollego
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- LAW AND LIFE =~~~
The term “Law" bears roference to the query: “What
. should be the conduct of man in his individual and collective Yfe?"
The query presents itself 1o us in connection with innumerable
maiters. Hence its reply covers a very wide range of topics,
wider than what the term “Law" teohniocally signifies, It in.
cindes our system of education and training in the light of |
‘which we strive to mould the character of individaals ; it
cOinprehends our social system which regulates our social
relationshipe ; it encompasses our econoniio order gocording to
which we formulate the prinoipler of produstion, .distribution
sud exchange of wealth, Thus we possess & vast system of
rules which delermine our conduet in various walks of life.
Technically speaking, all these acts of rules are not “Law".

The term **Law®' is technically applied only to such of the
rules as are enforceable by the the coercive power of the Stato.
But, obvieusly, no one who wants to understand them, can
afford to confine his attention to them alone. He must take
into consideration the entire schems of moral and sosial gnid-
snce prescribed by & particular ideology, becauss it is only
‘then that'he will be able to appreciate the - apirit and objectives
of the *‘Law”* and to form & critica] opinion about its merits
and demeritas, o : | - |

It shéuld not be diffioult to understand that the principles
we recommend relating to a partienlar system of life ure basi-
cally derived from and are deeply infiuenced by our vonceptions
about the ends of human life &nd by our notions of right and -
7008, gopd and evil aud justice and injustics. Conssquently,
the nature of a legal system depends entirely upon the -source
Or sources from which it is derived. Thus, the differences dis-
serible in the logal and social syatems of diffsrent societios are-
Wainly due to the differences of their sources of guidance and
inspiration, o S S -

This means that uniess we are prepared to taks into con-
Mderation the origing and. the background of the whole system



of life and of the society which i$ brings into-existense and ta
appreciate the complete process of tho development of that
system and the evolution of that society, we will not be sble to
understand, much less to criticise on any tationsl basis, the
mandstory legal provisions of the systom —okpecially. when our’
knowledge of those provisions congists, in the main, of hearsay °
and sonjecture, | - S
" I do feel that s comparative critical study of the Islamic
and the Western system of life would be the best way to ex.
plain and elucidate my view-point. I the differences betwecn
the original sources and the basic postulates of both the systems
~are kept in mind, radically different schemes of life that both
envigsage can be easily understood. But the paucity of time
at my disposal does not permit such a digresaion, and conse-
quently, I shall confine myself, at presant, 10 the exposition of
the Islamic Shari‘ak only. | | ' |
Sources of the Islamic System of Life
" fPhe firat source of the Islamic system of life is a book, or to
be more exact, “The Book"”. The world received np!rrel:tl -
editions of it under the tifles of the Old lestament, the New
Testament, the Pslams, oto., the last and the final edition bﬂllli
the one presented to maunkind under the name of the Qur'ds.
' The second -source of this aystom are the persons to whom
the different editions of the Book were. revesled snd who, by
their preachings aad their counduct, interpreted them %o the
people. As differont personslities, they bore the names of Nosh,
Ahrakam, Moses, Jesns and Monhammad (peace be on them ali}
but as the bearers and upholders of the same mission of life,
all stand under the general title of “The Messenger™.

The Islamic Concept of Life

The view of lifs which Islam has presented is that thif
universe of ours, which follows a set ocourse of law and fune-
tions according to an intelligons and well-laid-out plan is b
reality  the Kingdom of the Ono God—Allsk. It is He Wh#
created it It is. Ho Who owns it. It is Ho Who governs if.

The earth on which we live is jugt & small part—a _pruvinoo'e-og
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chis b wiivel . .
tions complebely: - tnider the :sontrol .of. God, - And .ae Fagaidls
ourselves—i.e., we humen beiags—we are nothing mors: than.
His “born sabjects’, It 'is He Who oreated us, suataing s and

csuses us % live, Henoe, every notion of our adaolds indepen-

~_ dence is nothing but & sheer deception and misjodgement. God

controla every fibre of our being and none can escape His grip.
Every thinking mind is aware of the fact that & very large
sector of our life ia governed and direotly controlled by .a High

Power and with spoh absolateness that we are practically help.
jeas in respact of it. KFrom the time We are conoceived in the

wombs of our mothers till the moment we bresthe our . last, wo
are subject _tu' God’s inexorable Laws of Nature to such an extent
that we oannot claim to be free from their control sven for a
aingle .mmoment, -
Of course there is another aphere of our life in which we
possess s certain amount of freedom. This is the moral and
rocial ephere of life in which we are bestowed with &  free-wili
snd indepandence of choioe in respect of individual as well as
collective affaira and behaviour. Bat this independence can
hardly justify our rejection of the Guidsnce of our Creator and
His Laws. It is only to give us s ohoioe leading our lives as the
obedient subjects of God—an attitnde consistent with the ‘real
order of thinga—or of being disregardful of His comma ity
snd thus rebel ageinst Him and our true natare. T
Obvioualy, to the faithful; the Guidanoe and Law of God is
the Sruest and most conaistent sttitude for mankind. It sota the
- standard for the orderly behaviour of man ‘both individually
~wad eollestively and in respect of the biggest as well as the
SZaliost task ho may have to face. Having once aocepted the
| -Philoquphy of life enunciated by ' Book™ and **The ‘Messenger”
& thﬂ_ﬂmbot_iimaﬁb-of Reality, one haa no justifioation for not
obeying God’s rovealed Guidance in the -aphere of ope ohoioe
also. Indead, it is bat rd.timlﬂl_ that we shouid admit ﬂod"a
Fnru_raisnt_y' in this aphore as well just as we are ‘perforoe - doing
0 the lomaio of our physioal life. -Aﬁd this “for several .
fehsons : . | R -
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| Fintly thupow snd the organs throngh which our fred:
will fonotions, are gtﬁl from ﬂnd and not thu result of m&r.
own efforts. -
Secondly, the indepsndence of choice iteelf has been d&loglt-

ed to us by God aud not by us through ouc personsl endeavour,
~ "Thirdly, all those things in whioh our free-will operates are
not nnly the property but also the oreation of God. -

| Fmthly, the territory in whioh we exercise our mdnpen-
dence and freedom is-slso the territory of God. .
- Fifthly, the harmonisation of humaa life with the universs
" dictates the necessity of there being one Sovereign and a common
" Source of law for both the spheres of buman aectivity—tho
voluntary and the involuntary, or in other words the moral and
~ the physical. ' The separation of these two spheres into water-
. tight compartments led o the oreation of an lrmmnmla.bla con-
flict which finally .lands not only the mdwidnlh but even
- biggest nations in sndless trouble and dissster. .
The Final Book of God and the Final Messenger ntand
- today as the repositories of this truth, and they invite the
whole of humnmty to acoept it freely and without compulsion,
God Almighty has endowed man with free-will in the morsl
domsin, and it.ia to this free-will that this acceptance bears
- reference. - Consequently, it is alwaya an act of volition and not
of compulsion.  Whosoever agrees that the concept of Reality
stated by the Holy Prophet and the Holy Book is true, it is for
_ bim to step forward and surrender his will to the wiil of God,
Tbi is this submission which i is called ‘Islam’ and those who do
40 i.e., those who of their own free.will accept God as their
Sovereign and surrender to His Divine will and undertake to
" regulate their lives in socordance with H:s comMmandments are
. called ‘Muslims’. - )
“All those persons lrhn thus lurrandar thamsalras to the will
- of God ate welded into & community and that how the “Muslim
Society"’ comes jnto being. Thua, this is an idenlogioal society
—a sooiety redivally different. from those which spring from
 aocidents of mm, nduur of country. This society is the rewalt
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gract”. which takes place betwsen humsd beings snd theie: Cres-
tor. Those wha eater into this contrast undertake to recognied
God as their Sovereign, Hia Guidance sa supreme, and His injuno-
tions s» absolute law. They also nadertake to accept, without
_ question, or doubt, Ris classification of Good and Evil, Right
and Wrong, the Permissible snd Prohibited. In short, the
Islamic aociety agiees to limit its volition to the exient pre-
- soribed by the All-Knowing God. In other words, # is God and
not Man. whoae will is the Sourm of Law in a Muslim Society.
When asuch & Society comss iato existence, the Bunl: and the

| Messenger pmcnha for it a cods of life oalled Shari‘eh, and
this sooiety is bonad to donform to it by virtue of the contrasct

into which it has entered. It is, therefore, inoonceivable that

_any Muslim Society worth the name ean deliberately adopt. a
- ayatem of life other than the Shari'ah. If it doee so, ita con-
~ tract is automatically hruken and the whule msty becomens
- “un-Jelamic™.

| But we ihust clearly dlsbmgulnh between the everyday sins

of individusls and a deliberate resolt against the Skari'ah. The
former may not imply breaking the conmtract, while the latter
- would mean nothing leas. The point that shoald be olearty under-
stood hers is that if an Islamic society consciously resolves mnot
to accopt the Jhari‘ah and decides to enact its own conatitution
aod laws or borrow them from any other source in disregard

of the Shari‘ah such a society braaks its contraet with God and
_furfmta its right to be called ‘Islamie’.

I1]

THE OBJECI'IVES AND CHARACTERISTICS
- OF THE SHARI‘'AH -~

. Let us now pmm:ad to uaderatand the scheme of life envi-

saged by the Shari‘ah.  To uudu;ata.nd that, it is essentisl thst
we should start with s-olear oondeption of the 0bjoohru and
- the Fundnmanhls of thﬂt Skari‘ah.
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- The.msin objecoive of the Shari‘eh is to consiruct bumsn.
life on the basis: of Ma'rufet (virtues) snd to oleanse it of the:
Munkarat (vices). The term Ma'rufat, denotes all the virtues
and good qualities that have always boen acoepted as “good" by
the human conscience. Conversely Munkaraé denctes sll the
sins and evils that have always been condsmned by human
najure as ‘‘evil”. In short, the Ma‘rufat are in harmony with
human nature and its requirements in general and the Munkarai
are just the opposite. The Shari‘ah gives a clear view of theae
Marufat and Munkaral and states them as the norms to which
the individual and social bebaviour should conform.

The Shars‘ah does not, however, limit its function to provid-
ing us with an inventory of virtues and vices ; it lays dowh the
entire scheme of life in such & manner that virtues may flourish
and vices may not contaminate human life.

To achieve this end Shari‘abr has embraced in its scheme
all the factors that encouragé-the 'gri:wth of good and haa recom-
mended steps for the removal of impediments thet might pre-
vent its growth and development. This process gives rise to &
subsidiary aeries of Ma‘rufat consisting of the causes and means
initiating and nurturing the good and further of Ma‘rufa} consist-
ing of prohibitions of preventives to good. Similarly there is
subsidiary list of Munkarat whioh mlght initiate or gliow

growth of evil.
The Shari‘ah shapes tha Islamio society in & way conducive

to the unfettered growth of good, virtne and trath in every
‘sphere of human activity, and gives full play to the foroea of .
good in all directions. Aad at the samo time it removes all
impediments in the path of virtue, Alongwith it, this attempta
Lo cradicato ovil from its social scheme by prohibiting vicv, by
obviating the causes of ita appearance and growth, by closing
the inlets thy ough which it creeps into sooiety and by aedopting
diferent. messures to oheok its oocurrenve. -

: Ml‘l‘llflt

The Sﬁaﬂ‘uh olassifies Ma rufat into three mtegunaa :
The Hmdntory [Furd nud Fl"n;:b]
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Thn Rmondlm (Haﬂnb},
Th Pormisaible (Mubad).

Tl observanos of the maandstory (Ma rﬂ_ftu} i- ublig&tury
on » Muslim society and the Shari‘ah has given cleat and bind-
mgﬁruhm asbount them. The recommendatory (Ma‘rufat) are
those whioh the Shari‘ah wante that & Muslim soociety should
observe snd practise. Some of them have been clearly demanded
of us while others have been recommended by implication and
" deduction from the Sayings of the Holy Prophet (pesce be upon
him). Besides this, spocial arrangements have been made for -
the growth and ericouragement of some of them in the scheme of
life enunciated by the SAari‘ah. Others still have simply been
recommended by the Shari‘ah, leaving it to the society or to its
more virtuous elements to look to their promotion.

This lﬂrﬁi us with the permiesible Ma‘rufat. Striotly -
- spoaking, according to the Shari‘ah everything whioh has not
been expreasly prohibited by it is & permissible Ma'rufat, It is._
not at all necessary that an express permission should a::mt
about-it or that it should have been expressly left fo our choice.
 Consequently the sphere of permissible Ma'rufal is very wide,
~ so muoh so that except for a fow things speclfioally prohibited -

by the Shari‘ab, evorything is permissible for 8 Muslim. And
~ this is exactly the sphere where we have been given freedom -
and where we can legislate according to our discretion, to. suit
the faquirammh of our age and oonditions.
Muzkarat

The Munkaral {ur the things prohibited in Illlm) have been
grouped into two ostegoriea : Haram (i-o., those th.mg; whioh
‘have been prohibited absolutely) and Makruh [1.&., those things
which have boen simply disliked). It has been an;umed on
Muslims by cloear and mandatory m;uuuhﬂu to refrain totally
from everything that has becn dm;lnred Hdmm Ax for the
Makrahat the Shari‘ah signifies its dislike in luma way or the
other, i.e., either expressly or by lnphutmn alac as to the
degree of such dislike. For oxample there are somo Makruhat
bordmng on Hnrm. 'lhllﬂ othm béar uﬁnkty mth th& luta
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which are permissible.  Of vourse, their number 18 “very large
ranging botween the two extremes of prohibitory and permissible
actions. Moreover, in some cases explicit measores have been
presoribod by the Siari‘ah for the preveation of Makruhbat,
while in others suoh arrangements have hesn lofy to $he dis-
cretion of the society or to the individual.

The Charactevistic of the Shari‘ah |

The Shari‘ch thus prescribes directives for the regnlation of
onr individual as well as collective life. These directives toach
suoh varied subjeots as religious ritusla, personal character,
morals, habits, family relationships, social and economic affaira,
administration, rights, and duties of citizens, judicial system,
Jaws of war and peace and international reliations. In short, it
embraces all the various departments of human life. These
directives reveal what is good and bad, what is beneficial and
useful and what is injurious and harmful, what are the virtues
which we have to cullivate and encourage and what are the
evils which we have to suppress and guard against, what is the
sphere of our voluntary, untrammelled, personal and social
action and what are its limits, and finally, what ways and
means we can adopt in ‘establishing such a dynamie order of
socioty and what methods we should spurn, The SAari‘ak is a
complete schoms of life and an all-embracing socisl order where
nothing is superfiuous, and nothing is lacking. |

Another remarkable faet about the Shari‘ah is that it is an
organic whole. Tho eatire scheme of life propounded by Islam
is animated by the same spirit and hence any arbitrary division
of the scheme is bound to harm the epirit as well agthe strocture
"of the Shari‘ah, In this respoot it might be compared to the
human body which is an organie ‘whole. A leg pulled out of the
body cannot be called unﬂ-ﬂighth or one-sixth man, beoause aftor
its separation from the living human body, the leg can no more
perform its human fuaction. Nor can it be placed in the body
of some other animal with aay hope of making it human to the
extent of the limb, 'Likewise, we cannot form & correct: opinion
shout the utility, efiziency aad beauty of ths haod, the eye or



$he nose of » human being uplmly. withowt hlging the: ycldl
.and funetion within a living body. - .

. ‘The asme car be based in regard to ﬂm lnhamo uf},lfim‘l |
ga.god by the Shari‘ah. Ialam signifies the entire schome of life
and not any isolated part or parts thoreof. Censequently,
neither can it be appropriate to view the different. partas of the
Skari‘eh in isolation from one another and withont ragard to the
whole, nor will it bo of any use to take any particular part snd
bracket it with any other “‘ism”, The SRari‘ah can function
smoothly and can demonstrate its efficncy only if the entire
aystem of life is practised in accordance with it and not other-
wise. | |

Many of the present-day misunderstandings about the
Shari‘ah owe themselves to this faulty attitude in judging ite
worth, namely, forming opinions about its different aspects
aeparately, Some injunctions of it-are isolated from the main
body of the Islamic Laws and then they are considered in the

prespective of modern civilization, or they are viewed as if they
‘were something completely self-contained. Thue, people take °
just one injunction of the Shari'ah at random, whick bhe.omes
maimed after ity removal from the context, view it in the con-
text of some modern legal system, and oriticise it on the soore
of its incongruity with preseut-day conceptions. But they fail
to realise that it was never meant to be isolated for it forms an
organic part of a distinet and self-contained system of life.

" There are some people who take a few provisions of the
Islamic Penal Code out of their context and jeer at them. But
they do not reslize that those provisiona are %o be viewed with
the background of the whole Islamic system of life covering the
economie, soeial, political and educaticnal spheres of activity.
If all these departments are not working, then those isclated
provigions of our Penal Code can certainly work no miracles.

For example, we all know that Islam imposes the penalty
of amputating the hand for the cummltmﬂnt of theft, But this
injunction is meant {o be promulgated in s full-fedged Islamio
‘Mociety wherein the wealthy pey Zukaf to the state amd the

State provides for the basic necesgities of the needy and the
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destitute ; wherein every township is snjéined to play host to
visitors at its own sxpense for & minimum period of three days;
wherein all citizens are provided with equal ‘privileges and
opportunities to seek economie livelihood: wherein mouopolistic
tendencies are discouraged ; wherein poople are God-fearing
aad seck His pleasure with devotion ; wherein the virtuee of
generosity, helping the poor, treating the eiok, providing for
the needy prevail to the extent that oven a small boy is made
to miiza-thn_t he is not a true Muslim if he allows his
neighbour to uhap hungry while he hes taken his meal. In
other words, it is not mesnt for the preaent-day society where
vou cahnot got a single penny without having to pay interest :
where in place of Saiiul Mal there are impiiclbln money-lenders
and banks which, instead of providing relief and suocour to
the poor and the needy, treat them with callous disregard,
heartless refusal and brutal contempt ; where the guiding
motto is: ‘‘Everybody for himself and devil takes the
hindmost” ; where there are great privileges for the privileged
ones while others are deprived even of their legitimate rights ;

where the economic system, propelled by greed snd piloted by
exploitation, only leads to the enrichment of the fow at the cost

~of crushing poverty and intolerable misery of the many, and
where the political system serves only to prop up injustice,
class-privilegea and distressing economio disparities. Under
such conditions, it is doubtful if theft should be penalised at
all. not to speak of outting off the thief's hands | ' Because to
do so would, as a meatter of fact, amount to protecting the

ill-gotten wealth of s fow blood-suckers rather than awarding
sdequate punishment to the gailty.l |

1, Here it must not be misunderstood shat ¥ am defending theft or any
other form of lawlessness. Not the least | My intention is cnly to show
the vast and radical differences that reign between the context in whioh
the punishment was and iz applicable and the state of affairs we are to-
day enveloped in, Tha only logice] condlusion thet follows is the need
for a change in the entire syastem of life,. When "the entire structure of
2ociely is changed and a new way of life in catablished, the invongruity
between the injunction and the predent csontext of affsirs would be

~ obliterated and the avenue for its applicstion would be opened,
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‘On’ tﬁu other hand, Telam sime:at erosting s soolety in
which none is compslled by the fores of circhnis
~ For, in, the Islamic sccia! order, spart” ﬁum t.'a,ﬁ “oluntary help
provided by individualas, - the state gunrm’bm the bhasic
necessitlel of life to all. But, after providing all that, Islam
. enjoins s severe and oxemplaty punishment for those who
" commit theft, as their action shows that they are unfit to live
~ in such & just, generous ‘and healthy socisty nnvd wonld cause »
- greater harm to it, if left unﬂhecked

. Bimilar is the cane *of the punuhmmt for a.dultery and
. fornioation.- Islam prescribes a hundred stripes for the
unmsrried and stoning to death for the married pertners in the
crime. But, of ceurse, it applies to a society. wherein every
trace of suggestiveness haz been destroyed, where mized
. gatherings of men and womon have heen prohibited, where
| public sppearance of painted and pampered women is completely
non-existent, where marriage has been macde easy, whero virtue,
| piety and charity are current coins and where the remembrance
. of Gtod ‘and the hereafter is kept ever fresh in men’s minds and
hearts. These punishments are not meant for that filthy
socioty wherein :gexual excitement is-Tampant, wherein nude
pictures, obsoene'books and vulgarwengs have become common
recreations ; wherein sexual perverdions have rtaken hold of the
cinema and all ether places of amusement, wherein mixed,

semi-nude parties are considered the acme of social progress
and wherein economie conditions and social nnutnma have made

msrrmga extremely diffioult.

v
LEGAL ASPECTS OF THE SHARI‘AH

From this discussion, I think, it has become fairly clear
that 'what wa, at present, technidally call ‘Islamie Law’ is only
a part of & complete scheme of lifs and does not have any
indepondeat oxistence in izolation from that scheme, It can
" Beither be understool’ nor enforced separstely. To enfores it
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separstaly . wonld, in faet, be sgainst . the intention of the
Law-Giver... What is required of us ia to translets inte practice:
the entire Islamio programme of life and not merely s fragment
of it. Then and then slone can the legal sspects be properly
implemeonted. : |

This scheme of the Shari'ah is, however, divided into many
parts. .There are aspects of it which do not need any external
force for their enforcement ; they are and can be enforced only
by the evér-awake conscience kindled by his faith in s Muslim.
There aro other parts which are enforced by Islam’s programme
of education, training of man’s character and the purification of -
his heart and his morals, To enforce certain other paits, Inlam
resorts to the use of the foree of public opinion : the general
will and ‘pressure of the society. There are still other parts
which have boen sanctified by the traditiona and the conventions
- of Muslim society. A very large part of the Islamic system of
law, however, needs for its enforcement, in all ita details, the
coercive powers and authority of the state. Political power is
essential for protecting the Islamic system of lNfe from
deterioration and perversion, for the eradication of vice and
the eatablishment of virtue and, finslly, for the enforcement of
all these laws that require the sanction of the state and the
judiciery for their operation.

Speaking from a purely juridical view-point itis this last
part, out of the whole Islamie scheme of life, that the term
“Law’ can be appropriately applied. ¥or, it is only those
injunctions and regulations which are backed by political
suthority that are, in mddern parlance, termed as “law”. Bat
as far as the Islamic conception is concerned the entire Shari‘ah
stands as synonymous with *‘law’, because the whole code of
life has been decreed by the All.Powerful Sovereign of the
universe. 'However, to avoid confusion, we shall apply the
term *'Islamie Law" to thomse portions of the Shari‘ak only
which demand the “sanction of., tho State-power for their
enforcement.
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Major Branches of Islamic Law

The eetablishment of a political authority which may
enforce Islamio Law requires a Constitutional Law, and the
Shars‘ak has clearly laid down it fundamentals. The Shari‘ah.
hae provided answers to the basic questions of Constitutional
Law and has solved its fundamental problems, viz., What is
the basic theory of the State? What is the source of the
authority of its legislation t What are the guiding principles
of state.policy 1 What are the qualificationg of the rules of an
Islamic State t What are the objectives of an Islamic State ?
In whom does sovereignty reside and what are the different
organs of the State ¥ What is the mode of the Qistribution of
power between the different organs of the State, viz., the
Legislature, the Exeocutive and the Judiciary ? What are the
oonditiona for citizenship ¥ What are tha rights and dnties of
Muslim citizens ? and What are the rights- of non-Musglim
citizens (Zimmis) ¢ The guidsuce which the Shari‘ah has
provided ir respeot to these quaatmnu conatitutes the
- conatitutional law of Islam.

Besides laying down the fundementals of Constitutional
law, the Shari‘ah has also enunciated the basie principles of
Administrative Law. Besides that, there are precedents in
administrative practice established by the Holy Prophet
himaelf (peace be upon him} and the first four rightly-gnided
Caliphs of Islam. For inatance, the ' hari‘ak enumerates the
source of income permissible for an Islamic State and those,
which are prohibited. It also prescribes the avenunes of
expenditure. It lays down rules of conduct for the Police, the
Judiciary and the Administrative machinery. It defines the
respousibilities of the rulers regarding the moral and material
well-being of the citizens, laying particular emphasis on their
obligations as regards the suppression of vice and the
establishment of virtue. It also specifically states ms to what
extent the State can interfere with the affairs of its citizens.
_In this connection, we find not only detective principles but
“8lso many categorigal injunctions, The Shari‘ah has given us
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the broad framework of Administrative Law—exactly in the
same way as it has given the fundamentals of Conatitutional
Law and has left it to the discretion of the Muslims to build
up the details in accordance - with the demands of the age or
country in- which they live—subject, of course, - to the limits
presoribed by the Shari‘ah.

" Proceeding further, we find the Shari‘ah guiding us in
connection with Public ss well as Personal Law—which are
cssential for the administration of justice. This guidance
covers such an extensive field that we car never feel the need
of going beyond the Sharitalk for meeting our legislative
requirements. Ite detailed injunctions are such that they can
always fulfil the needs of humn.ﬁ society in every age and in
- gvery country—provided, of course, that the entire Islamic
scheme of life is in-operation. 'They are 8o comprehensive that
we can frame detailed laws for every emergency and every
fresh problém on their basis for whioh the legislature has been
' given the right of legislation. All 1aws thus framed are to be
‘considered an integral part of the Islamio Law. That is why
the laws framed by our jurists in the early days of Islam for
the sake of ‘‘Puklic Good”’ form & part and parcel of the
Islamio Law, - |

Lastlv, we have that part of the Law which . deals with the
_ relations ot the Islamic State with other states, i.e., the
International Law. In this connection, too, the Shari‘ah gives
us comprehensive regulation relating to war and poace, neutrality
and alliance, ete. Where, however, no specific injunctions are
to ba found, the laws can be framed in the light' of the general
directives as laid down in their behalf.

Permanence and Change in Tslamic Law

This brief classification and elucidation shows that the
guidance of the Shari'ah extends to all the branches of law
which have been evolved by the ingenuity and noed of the
" humsn mind so far. This is & standing testimony to the
~ independence of the Tslamic Law and its inherent potentialities.
Anybody who takes the trouble of making a detailed ' study of
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the subject will be able to distinguish hetween the part of the
Shari‘ah which has a permanent and unalterable character and
is, as such, extremely benmeficial for mankind, and that part
which is flexible and has thus the potentialities of meeting the
ever-increasing requirements of every time and age.

The unalterable elements of Islamio Law may be classified
under the following heads :

(1) Those laws that have been laid down in explicit and
unambiguous terms in thﬂ Qur’an or the anthentio
Traditions of the Prophet, like the prohibition of
aleoholic drinks, interest and gambling the punishment
presoribed for adultory and theft and the rules for
inheritance eto.

{ﬁ} The directive prmmplaa laid down in the Holy - Qur’an
and authentic Traditions, e. g., prohibition of the use
of intoxicants in gemeral, or the nullification of all
exchange transactions which are not the outcome of
the free-will of both the parties, or the principle that
men are protectors and in charge of women, |

(3) The limitations imposed on haman activity by the
Qur’an and the Traditions of the Prophet, which ocan
never bhe transgressed, e.g., the limitation in connection
with the plurﬁlity of wives where the maximum number
has been fixed at four, or the limitation that the number
of divorces to a wife canrot exceed. three, or the
limitation imposed on a will, the amount of whmh

- cannot exceed one-third of the total inheritance etc. ﬁ
I‘h is shese unalterable mandatory provisions of the Islamic
Law which give a permanent complexion to the Islamio Social
Order and the charaoteristio features to ita Culture. In faot,
one oannot find a single culture in the entire history of mankind
whioh oan retain its separate entity and its distinct charaoter °
without possessing an unalterable and permanent element,
If there are no permanent eloments in & culture and ava;y
part of it is subjeot to change, amendment and modification, it
i8 not an idependent culture af all It is just like & fluid,
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. which can take any and every ahapo and can always suffer trmu—
- figuration and metamorphosis, -

Moraover, a thorough stndy of these directives, injunctions
and limitations will lead every ressonable man to the conclusion
that they bave been given to us by the Shari‘ak only for those -
matters where the human mind is likely to commit errors and
go astray. On all such occasions, the Shari‘eh has, s0 to say,
sot the signposts by issuing directives of making oategorical pro-
hibitions so that we may proceed along the right path. Aad
these siguposts. far from impeding the march of human progress,
are meant to keep us along the road and to save us from skidding
away. In this connacbion, it might not be out of place here to -
refer to the laws of the SAeri‘ah governing marriage, diverce
and inheritance which were the target of very bitter criticism
_in the recent past. It.is these very laws, however, to which the

world is now turning for guidance, thotlgh after innumerable
bitter experiences |

The second part of Islamio Law is that which is subjeot to
modification according to. the need and requirements of the
changing times and it is this part of the Islamic Law which
endows it with wide possibilities of growth and advancement
and makes it fully ml.pa.blﬁ of falfilling all the neada of an
expanding human society-in every age.

'This part consists of the iollowing:—

(a} Ta'weel (Interpretation) : It consists in probing. inke
the meanings of the injunctiona found in the Qur'an
and the Sunach. As suoch, it haa always cooupied and.
gtill oceupies » placs of immense importance in Islamio

- Jurisprudence. . When those endowed with penetrating
ingight and legal acunten ponder ever the injunctions
of the Qur’an and the Sunnah, they find that many of
them are open to different fruitful and valid interpreta-

- tiona. Uonsaquantly, every one of them aocoepts some
partieuler interpretation acoording to his lights on the
merite of the oase. In this way, the doors of differenca
of opinions have slways been open in the past, are open
even today, and will eontinue to Yemain so in the future.
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(b} Qiyas (Deduction hy Analogy) : It consists in applying
Vo a matter with respect to which thers is no olear
guidance, a rale or injunction available for some similar

matter. | | . | |
(¢)  Zjtihad (Disciplined Judgment of Jurists) : 1t consists ip
legislating on matbters for which neither any explicit
Injunctions nor even precedents exist, subjedty of
course, to the general principles and precepts of the

Shari‘ah. - |
(@) Istihsan {Juristic Preference) : It means framing rules,
if necessary, in non-prohibited matters in nnﬂfurmi?:.y

with the spirit of the Islamio legal system.

Any one who considers the posaibilities imhersnt in $he
above-mentioned four ways of la_gjnlatiun, call mever reasonably
~entertain any misgivings as to the dynamism, adaptability,

progresaive nature and power of evolutionary - growth of the

logal system of Islam. But it should be remembered that every
Tom, Dick and Harry is not emtitled to exercize the right of
Ta'weel, Qiyas, Ijtihad, Istihean. Nobody has sver recognised
the right of every passer-by to give verdict on problems of
natiopal impprtance, Undoubtedly, it requires profound legal
knowledge and & trained mind to ensble ome to speak with
authority on any legal matter. ' |

Similar is the-case with the Islamic Law. Obviously, to
#chieve the atatus of a jurist one should be fally conversant with
Arabio language and literature. He should also have a complete
grasp of the real historieal background of the injunctions of
Islam, He ghould have special insight into the Qur’anie style of
expression. He should have a thorough knowledge of the . vast
literature on the Traditions of the Holy Prophet as well as of
the Traditions themselves, |

In the special field of analogous deduction, & Muslim jurist
is required to possess a keen senss of legal judgment and tho
requisite capacity for Interpretation of facts on the basis of
analogy; otherwise it would not he possible for him to save him-
solf from falling iato errors. As regards Ijtikad, or original
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Iegmlatmn, it requires thy jurist to have not only a deep knowl-
edge of Islamioc Law but also a developed sense of interpreting
matters in the true Islamio spirit. Similarly as regards Istshsan
‘or the consideration of publio good and legislation for that
purposs it calls for a complete understanding of the entire
Islamic scheme of life as also a complete grasp of the spirit of
Islam so that he may adopt only those things which can be
appropriately assimilated in the Islamio Scheme and which do
not amount to driving aquare pegs in round holes.

And, over and above all these intellectual accomplishments,
there is another thing which is vitally essential, and that 18
unstmted devotion and leyalty to Islam -and & deep sense of
accountability before God. As regards those who care little for
God and of the Final Acsountability, whose watch- word in life
~ is sheer expediency, and who prefer the non-Islamic values of
culture and civilization to those given by Islam, they must be
rogarded as the last persons to whom the work of Islamic legia-
lation can be entrusted. For, in their hands, the Islamioc Law
will only suffer perversion and anrruptiun. It will not grow,
‘evolve and prosper,

AN EXAMINATION OF OBJECTIONS ON
ISLAMIC LAW

We shall now try to examine briefly adma of the objeotigns
msually reisea against the demand for the introduotion and
enforcement of Ialamic Law in Pekistan, These objections are
many but it would be an unnecessary waste of time fo mention
all of them here. Therefore I propose to confine to the exami.-
* yation of those objections only which are of a fundamental
nature. | |

1. “Islamic Laws are Antiquated”

The €irst objection that is raised is that, as the Islamio
Laws wers framed thirteen centuries ago iIn the light of the
rnqulremantﬂ of a primitive sociefy, they cannot be uf auy use
for a modern state of our age. |

1 doubt very much whether people who take this stand are
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conversant even with the rudiments of the Islamic Law and
possess even an olementary knowledge of it. Perhaps, they
‘have heard from anmawhara that the fundementals of the
Islamio Law were anunmnted more than thirteen hundreds years
ago, and they have assumed that this Law has remained statio
since then and has failed to respond fo the reguirements of
changing oconditions of humen life. On this misconception
they have further assumed that Islamie Law will be unsuited
to the needs of the present-day society and will clog the
~ wheels of progress. - These critioa fail to realize, however, that
‘the laws propounded thirteen and a half centuries ago, did not
remain in & vacuum ; they formed part and parcel of the life of
Muslim society and brought into being a State which was run in
the light of these laws.” This naturally provided an opportunity
_of evolution of Islamic Law from the earliest days, as it had to
be npphm:l to da.y-t.n day mafters thruugh the process or Pa'weel
_Qtyaa Ijtihad and Istihsan.,

Very soon after its incoption, Islam. begu.n to hold sway
over nearly half the civilized world stretching from the Pacific-
to the Atlantie and during the following twelve hundred years,
the Islamio Law continued to be the :law of the land in all
Muslim statea. This provess of the evolution of Islamic Law,
~ therefore, did not atop for & moment up to the beginning of the
“nineteenth century, because it had to meet the challenge of the
evet-changing 'cirpumstances snd face countless problems con-
fronting different countries in different stages of history. Even
in our Indo-Pakistar sub-eontinent, the Islamio Civil and Penal
Codes warﬂ in fugua up to t.ha hagmmng of the ninetesnth
ﬁantury | . .

~ Thus, it is only for the last one hundred yeaps tha.t. the
Islamic I.aw remained mnperatwa and suffered stagnation. But,
firstly, thm period does not form a big gap ahd we can easily
make up fur the loss with some amount of strenuous effort ;
secondly, we possesa fuil records ‘of the development of our
jurisprudence century by century and there can be absolutely no

| gmund for frustration or despondency. Our psth of legal pro-

-\.H



64 ' Wike Islamio Law and Oonatitusion
gresn is, thus, fully iumined.

Once we ' Have gragped the fundamental  principles- and the
" busioc facts Sotiverning the svolation of the Tslamnio system of
- Law, we cannot remsin in doubt that this law ghall be as res-
ponsive to the urges of a progressive gociety in the preseut and
the future as it has been in the past. Only those who suffer
from ignorance ecan fall a prey to suoh nonsense, while those who
have a grasp of Islam and the Islamio Law, are aware of its
- potentialitiés of progress and those who possess even & GUrsory .
knowledge of the history of its development, oan nover suspsod
it of béing an antiquated or s atagnant sysiem of law, incapable .
of keping pace with the march of history.
2. “Islamic Laws are Relics of Barbarism !

The ‘second most common dhjection—an objection which is
put forward publioly only in 8 'mﬁn&-'nbuutil‘m:mar but which
is-presented with much vehemence and venom in private talks—
is that Islam is just & relic of the Dark Ages | And ‘those who
gay 8o also argue, with an air of haughtiness and arcoganoce, thai

the “progressive, oultured and humane” outlook of the modern,
enlightaned age can never tolerate such oruel’” penaltios s
the ocutting of the hands, or flogging, or atoning to death—
penalties imiposed by Islam for certain.crimes. |
Phis objection and this allegation, coming as it does from
- the '.'Eﬂpj:n'ftﬁra,'nf ‘modern Western oivilization, makes one gasp
with wonder. Tt is, indeed, amazing to hear thiat ‘the normal
values of the ‘present age are “‘advanced” snd r‘progressive’.
The heartlessniess shown by the “enlightened” man of today to
his fellow beings hardly finds a parallel in the darkest ages of
history. He does ot punish by stoning to death, but he can
kill people indiscriminately with the atom botab, He doest not
merely out off the hands of the people but he also toars their
' bodies into shreds. He is not content with flogging, he would
like to burn alive the people en masse and manuafacture soap out
-of the fat extracted from their dead bodies.! Leaviag aside

). ‘Thiw was done in Gormany, one of the most ssprogressive’”’ conntrios
in the world—Ediior. |
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" these demonstrations of heartlessness during the period of war
wherein everything is considered fair nowdays, the modern man
brutally ‘chastisea—and does it unsparingly—the political
“oriminals’’ : the alleged “traitors’” to the national cause and
the rivals in the economio and political fields. The highly objeo-
tionable and inhuman modern methods of inveatigation and
extortion of confession employed even befure proving the charges,
are ai open seoret. In view of these facts, it is non-sensical to
say that the modern maen cannot tolerate the punishments pres-
oribed by Islam for proved and established criminals because he
- posaesses & more refined outlook ; and it does not lie in the
mouth of those who can tolerate bloody ‘‘purges” after con-
ovcted confessions and phoney trails and who uphold political
inquisitions and concentration eamps, to pour out vehom againet
the Islamic Penal Code.! | |

- The truth ia that it is not the severity of the punishmente
in Islam which the upholders of modern civilization abhor, for
they reaort to even more tortuous punishmenis themmelves. The
reason for their hysterie outbursts against thie alleged ‘‘bar-
~ bariam” liss-actually in the perversion of moral value—that is,
in the fact that they do not think that erimes like drunkenness
and adnltery deserve even & word of reproach, what to speak of
painful punishments. . . Had they been opposed to these punish.-
ments on humanitarian considerations, they would have like-
wise ‘condemned the brutal punishments given to people on
flimsy political and economic grounds. They complain in
respect of Islam only because they do not at all deem as e zin
or orime many a thing condemned by it. |

- I would like to put a straight question to thess varieties of

‘modernity’ : “What are the values that you believein ¥ Do

——

1. Prof. E. F. M. Durbin, after narrating the cailous and inhuman treat.
ment whioh is buing meted out in the most “progressive™ states of -
the world, conoludes that : “such large-seale brutality has rarely been

- witnessed. I amn thankful to say, in the previous _hiﬂltrﬂl'}r of the
world’* The Politice of Democraiic Sobiulism, 1948, p, 25).
Bee also EKhurshid Abwmad, Fonatiosem, Intoleronce and Ialam,
" 1slamic Publisations Limited, Lahore, 2nd ed., 1960— Editor, ]
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_you belisve in the Islamic values of life and standards of
morality or those of the modern civilization” t If you have
made your choice and accepted some other valuzes and some
different standard of right and wrong, of virtue and vice, of the
permissible and the prohibited as against those envisaged by
Ialam, it is then a difference of & very fundamental nature. It
means that you differ with and disbelieve in the Isiamiec
ideology itself. In this case you should have the courage to
declare that you reject Islam outright. Is it not foolish to
alloge faith in & God Whose laws you consider ag barbarous 1
Anyhow nobody can remain inside the pale of Islam after hnld
ing uuah an opinior about tha law of God.1

3. Tha Bogey of Sectarian Differences

We have dealt with two objections so fnr., The third
cbjeotion is thet there being many schools of Islamic
Jurisprudence, it is not posasible to evolve an agreed code of
law which might be acceptable to all. the schools of Muslim
thought. It is this objection on whioh rests the last hope of
‘the opponents of the Islsmio Law, and they seem to feel
confident that on this count they will be able to score & point
by driving & wedge among the: Muslims. Moreover, this
problem slso bafiles many sincere people who are loyal to Islam
and, who, not hemg tqlly oonversant with its tamhmgn, fail to

1., Hera the laa.rned ‘aathor is replylng to those oritios who olaim to bu
Muslims but under the spell of alien influences want to amend the
basio tenets of Ialam, without any regard for the apirit and ideals of
Islamic ldanlngy Thay are apologetioc in their attitude and want to
blow hot and oold in the same breath, '

A8 to the guestion whother the punishments are too harsh or not,

ke has already answered in the earlier part of the discussion. Islam

oresates such c¢onditions as ma.y ensure the elimination of the cawses
of the commiszion of crimés. But, if, in apite of it, the evil doers

commit them, Iglam pumah&a the criminals in such & way that others

‘may not dare to do  that. " That is why we find that when these
pumshmants were in vogue, erimes were extinet while today. despite

all tha clap-trap, crimes are on the inorease a.nd wa hear voices from

social quarters that the utundnrdq of pumahmantq Ars proving

munpabla of gra.pplmg with the prohlam ~~Editar.

s a
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understand how the ‘complication’ can be removed. The fact
is that this complication is merely & figment of fartile
imagination, for, the existence of different gehools of law cen
never become sn obstacle in the way of the enforcement of
Islamio Law.

The first point to be understcod in this connection is that
the broad outlines of Iglamic Law, consisting of mandatory and
sualterable comimandmenis and fundamental principles and
' limitations have always been accepted mnanimously by all the
Muslim schools of thought. Neither there ever was, nor there
is now, any conflict of opinion regarding this portion of our -
laws. Whatever differences had ever arisen were always in
connection with the details that were to be framed through
interpretation, deduction and Ijiihad—all, of uuurﬂa, within
limits presoribed by Islam. -

The hature of these differences can a,lau be undarntmd by
the fact that rules derived by juriste through interpretation, |
deduction, Ijtshad or lstshean could never acquire the force of
Jaw without either being accepted unanimously (Ijma‘) or
having the approval of the majority . (Jamhoor). Thia explains
why the phrases like CL-':H 4Je. (unanimous agreement),
sepandl 4ds (majority agreement) and s il ads  (adopted
judgement) are appended to the expression of final opinions by
our jurists in discussing legal matfers, and it signifies that
their opinion had finally to obtain legal sanotion in nrdar ta
become & law for Muzlims,

These unanimouns or ma;unty decisions can be nf twu
kinds : |

 Firatly, those whioh have a.lwu.ys been nmaptad by the entire
Muslim world or by the majority of Muslims. ,
~ Sscondly, those baged on the unanimous agreement of the
Muslims of a particular country at a parhuu]u.r panud or of
their majority.
Decisions coming under thq first category, 1f based on

unanimous egreemen$, are not subject to review and shomld
. ‘slways be accepted as part and patoel of Muslim Law, |
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Decisions made by majority agresment can be acoepted as

Iaw only if‘the majority of the Muslimi of the oountry wherein
~ they have to be promulgated also acespts them, as such. If
-the majority of that country accepts them, thuy will become a

law for this country, otherwise not.
So mauch about the past. As for the futum the lawa which

ere accepted unanimously by majority of the Muslims of this
country, will be enscted here. In the past too, this has been
. the practice and no law used to operate without sither the
unanimous approval or the approval of the majority of the
Muslims. And it is this method which in practicable even
" today. I do not think that any other procsdus can be
prescribed from the democratio point of view either.

A question may be asked as to what would be the paaltmn

of those Muslims who might not agree with the majority.1
They are entitled to demand the enforoemeng, of $heir own Code
in $heir personal matters and this demand of theirs must be
scoepted. But, of course, the ‘‘Law of the Land” nha.ll be the
one which has the sanction of the majority.

I am sure that no Muslim of any sect would ever adopt the
foolish position of preferring the continuance of un.Islamic jaws
in Pakistan on the ground that he is not in agreement with the
views of -the majority of Muslims on ocertaiu points of Islamio
Law. Obviously we cannot discard the Islamic way of life.
'aimpljr betause we are not unanimous on all detaiis of its law.
Has there ever been or can there ever be any law or u_wtqn of
life on all details of 'which all its:followers were, are or can over
be unanimous ¥ What do you say about the legal system. that
is in foree ih the country at preeent or anywhara elee 1

T]:ua ohjection was hlﬂ*m: up by the complete agreement of the
‘Tlama’ of all schools of thought in the Conventions held in 1051 and
1963 st. Karachi. In those Conventions, the ‘Ulama’ uneni moualy
formulated the Basic Prineiples of the Islamic State (see Appendix 1)
sand al2o moved Amendments to the Basic Principles Commitiee’s
: Rupnrb (see Appendix IT). This objection, therefore, has absolutely
SRR ground.— Ediior. |
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4, The Problem of Non-Musiim Minorities |

The Iast important objection in thig respoct im that there
12 & gubstantia) 'nun-Mualimn minority living in Pakistan whe
cannot tolerate being governed. by the religious laws of the
Muslims.

This objection is based Or & very superficial observation
and shows a laok of proper analysis of the problem. For even
& little smount of cgol thinking ocan dissipate the fog of this
misanderstanding. | | :

The law with which we have been and are concerned hare js
the iaw of the land and not the personal law of any community.
In personal matters PYery ocommunity is welocoms to adopt its
own personal law, Indeed, it is only Islam which guarantees
this right in the most liberal manner to all the minorities living
i an Ielamic State. It is Islam which has taught to the
modern world the real difference between - the ‘law of the land’
and the ‘personal law’ and whioh enunoiated the principle that
in & multinational state the personal affairs of & man should he
- settled according to his own Personal Law. Therefore, ng
minority group should foe] afraid that wo would thrust oyp
own religious laws on them in their personal matters, and shall,
thus, violate an injunction ¥nambignounsly laid down by Islam
itself, - |
The question that now remaing to be dealt with is . What -
should be our ‘law of the land’ ¥ I think itis the demand of
justice and fairness that the Law which vommanda the approval
of the majority alone has the right to become the Law of the
Land.

~ Minorities are entitied to demand ‘ safoguards for their
legitimate rights and interests and we are bound to soncede
this demand as Islam itgelf enjoins us to do go. Byt it is not

of foreign &ﬂminaﬁinn, wo tolorated sthe supremacy of un-Islamio
Laws. But now When we are mastors of our dea.tinx._-wu cannot
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replace Islamic Law by those of sny other type without
oonscious apostasy and betrayal of Islam. Are the minorities
really entitled to ask the majority to give up its religion and
ita way of life! Have they the right to demand that the
majority should give up the principles which it considers right
and adopt others which are against its conviotions ¥ Or, is it
reasonable that in & multi-rel igious country all the sommunities
should become irreligions 1 If the answers to all these questions
are in the negative, I'find no reason why ‘Islamic . Law’ should
not become the ‘Law of the.Land’ in a country wherse Muslims
are in & predominant majority.1

1,

Moreover, the true position is thet the reprosentatives of the
Chrigtians in the First Constituent Assembly of Pakistan and sgme of
the leaders of the goheduled castos, who form the most impertant
minority, have demanded the establishment of an Isiamio Btate, for
they hold that their rights can be better asfeguarded in such o atate,
They know that an Islamic State dosa not permit any chasm tq exist
between precept and practice. All Muslims are under an obligation
to do what their religion commands, And if they violate, they can
do o only at the cost of their own religion—nay, their very faith and
salvation.—Nditer, |



Chﬁpter 2

Legislation and ‘litihad’
| in Islam

MAULANA ABUL A‘LA MAUDUDI read apaper
entitled ‘Role of Ijiihad and Scope of Legislation in
Islam’ at the Collognium on Islamic Culture held at
Lahore in January 1958. He was a delegate from
Pakistan and was aleo a member of the Organisihg
Committee of the Cullnquium. This paper constitutes
first seotion of the present chapter. Its second section
consigts of the reply which he gave to the objections
raised at his maid paper. The third and the last
section has been taken from a note of Maulzna
Maududi which he wrote in reply to a query and which
was publighed in Chigrah-e-i’ahk, Islami Qanoon Number,
~ Vol II (Vol. 12 : No. 7). —Edtior. |



' LEGISLATION AND ‘IFFIHAD' IN ISLAM

“OR an adequate appreciation of the subject under discussion,
two. basic facte have to be clearly borme in mind, viz ;
(3) the anuﬂmy of God, and ‘
(##) the Frophethood of Muhummad (peace be upon him).
~ Islam admits of no sovereignty except that of God and,
consequently, -does pot recogmise any Law.giver other than
Him. The Comcept of the unity of God, as advoocated by the
Qur’an, is not Hmited to. His heing the sole object of worship
in the religioms sense. alopme. Along with it, He ia inveated
- with complete ‘lagal sovereignty', in the sense in whioh the
term is underatood in Jurisprodence and Political Science,
This aspect of the legal sovereignty of God is as much and as
olearly emphasised by the Qur’an as the one perteining to His
being the only deity to be worshipped. According to the
Qur'an these twin facets of the Divinity of God are the sine
qua non of the Divine Entity and are so vitally interlinked
that 8 negation of either $pso facto infringes the very concept
of His divinity. And the Qur'an leaves no room for the
impression that the divine law may mean merely the law of
nature and nothing more. On the contrary, it rears the entire
edifice of its ideology on the basis that mankind should order
theaffairs of its othical and social life in accordance with the
~ law (Shari‘ah) that God has communicated through His
Prophets (may Hia blessings be on them). It is this submission
to the revealed law and surrender of one's freedom tfo it that
hag been nsaigned the name of Islam (surrender) by the Quran.
It denjes in the clearst terms the Jight of man to exercise any
discretion in such matters as have been decided by Allah and
His Prophet (peace be upon him).
Says the Qur'an :
“It is not for the faithful, man or womean, to deside by
themselvos a matter tha} has been decided by Allah

72
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and His measenger, and whosoever commite an affront
to Allah and Hia messenger ir certainly om the wrong
path™. (33 : 3f) |

PROPHETHOQOD OF MUHAMMAD (pbuh)

. The second point which is as fundamental in lslam as is
the Unity of Ged, is the finality of the DProphethood of
Muhammad {may God’s blﬂsaiﬁga be on him}. It is really
hecauses of this factor that the concept of the Unity of God
transforms itself from an ahstract idesa into a practical syatem
and the whole edifice of the Islamic way of life is raised upon-
this foundation. According to this concept the teachings of
all the earlier messengers of Allah have been incorporated,
with numerous important additlons and alterations in the
teachings of Muhammad (may God’s blessings be on him).
Honce those teachings econstitute the only source of Divine
guidance and law, as no further revealed guidance is to como
to which it may become necessary for mankind to turn. It is
this dispensation by Muhammad (may God’s blessings be on
him) that conatitutes the SUPREME LAW which represents
the Will of God, the real Sovereign. This Law has leen
bequeathed to us Ly the Holy Prophet (peace be upon him) in
two forms : |

First : the Qur'an whiech embodies, word by word, Llhe
instruction and commandments of God and is His unadultorated
" word. | ' ” |

Second : the ideal conduot of Muhammad (may God's
blessings he on him), that is to say Sunnah, which clarifios,
explains and exemplifies the moaning of the Qurian.

In fact the Holy Prophet was not merely the bearer of 4
message having nothing more to do than transmitting the Word
of God to mankind. He was also the Divinely appointed lrader,
the ruler and the teacher.l The duty laid on him was o explain®

. .
1. AlQur’an, 61 :0: 3: 184 ;62 : 2—Edilor,
2. AkQur'an, 16 : 44 gnd §4=-Fdépor,
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and illustrate the law of God by his words and deeds, to make
peaple understand its real import, to train individuals and form
them into a disciplined body, and with their aid to initiate a
struggle for the reconstruction of society, and finally, to mould
the socisty into a reformed and reforming state and thus to

demansatrate how an ideal ocivilization, founded on the principles
of Islam, eould be established, Thiez entire life-work of the

Holy Prophet, which was completed in twenty-three years of
his prophethood, is the Sunnak which in conjunction with the
Qur’an formnlates and completes the Supreme Law of the real
Sovereign and this Law constitutes what is called ‘“Shari‘eh” in

Islamio terminology.
SCOPE OF LEGISLATION
From what has heen stated heretofore one is apt to think
that these fundamental facts leave no reom for human legisla-
tion in an Islamic State, because herein all legislative functions

vest in God and the only function left for the Muslims lies in
their observance of the God-made law vouchsafed to them

through the agency of the Prophet. The fact of the matter,
‘however, is that Islam does not totally exclude human legisia-
tion. It only limits its scope and gudies it on right lines.
Human legislation, according to Islam, is and should be subjeot
to the Supremacy of Divine Law and within the limits preseribed
by it.

Now I proceed to describe the scope and limits of this
legislation which, in Islam, takea the following four forms :

1. Interpretation

In cortain matters the Qur'an and the Sunnah have laid
down clear and categorical injunctions end preseribed specific
rules of conduct. In such matters no jurist, judge, legislative
body, not evean the Ummahk as a whole, can alter the specific
injunotions of the Shari‘ah or the rules of behaviour expounded
by it. This does not mean, however, that there is no scope left
for legislation in this sphere. The funotion of human legmla.tmn
in reiation to such matters lies in .

(a) finding ont exactly and pr.amnely what the law is; its’

nature and extent, |
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{h) determining its meaning and intent,

(6) investigﬂ.tiﬁg the conditions for which il is intended
and the way in which it is to be applied to the
practical problems,

(d) working out minor detaily in the case of such lawa as
are too brief for a atraightaway application in actual
life, and |

(¢) determining the extent of its applicability or non-
applicability in case of oxceptional cireumstances.

2. Analogy

Thoen there are those -types of problems about whioch
although no speecific injunctions have been laid down in the
Shari‘ak, but provisions have been made about some analogous
- situations., In this sphers the function of the legislature would
be to apply such injunctions, after a precise approclation of the
reasons and causes underlying them, to all those matters
whersin identical causal connections actually exist and to
exempt all such cases from their application wherein these
connections are non-existent,

3. Inference

There is yot another category of human affairs about which
the Shari‘eh has preseribed no specific gnidance but haas laid
down broad principles or indicated the intention of the Lawgiver
as to what is to be encouraged and what is to be discouraged.
In regard to such "affairs, the function of the legialature is to
‘understand the principles of the Skari‘ah and the intention of
the Law-giver and- formulate such laws about the practical
problems as are based on these principles and fulfil the intention
of the Law-giver. |

4. Province of Independent Legislation

Apart from these, there is yet another vast range of human
affairs about which the Skari‘ah is totally silent. It has neither
made any direct provision imrespect thereof nor is thers any
guidance for identical or kindred situations so as to enable us to
draw an analogical inference therefrom, This silence is by itself
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indioative of the fact that the Supreme Law-giver has left it to
hamean beinga to decide such matters in their own discretion
and judgement. Hence independent legislation can be resorted
to in snch cases but it must be in consonance with the real apjrit
of Islam andits general principles and, what is more important,
<honld in no way bo repugnant to the general pattern and
temperament of Islam. [t must naturally and appropriately
fit into the general scheme of the Isiamic ideology.

IJTIHAD

| The whole of this logislative process which makes the legal
system of Islam dynamic and makes its development and evolu-
tion in the changing oircumstances possible, results from a parti-
cular type of acadentiv research and intellectual effort which, in
the terminology of Islam, is called Ijiihad. Literally the word®
Iitihad means to put in the maximum of effort in performing a
job but technically it signifies tmaximum effort to ascertain, in
a given problem or issue, the injunction of Iglam and i%a real
intent’, Some persons seem to be labouring under the erroneous
impression that Ijtihad means completely independent use of
one’s opinion. But no one conversant. with the nature of the
Jslamic Law can imagine that there can be any place for this
kind of independence in the lﬁgﬁl system of Islam, The real
law of Islam is the Qur’an and the Sunnah, The legislation that
humsan being may undertake must essentially be derived: from

this Fundamental Law or it should bewithin the limits preseribed
by it for the use of one’s discretion or the oxercise of one’s
opinion. - For Ijtikad that purports to be Independent of the
Shari‘ah can neither be an Islamic Ijtshad nor is there any room
for such an ineursion in the legal system of Islam.

Essentig]l Qualifications

It is olear from what has been said above that the purpose
and object of IjiiAad is not to replace the Divine Law by man-
made law. Its real object is to properly understand the Supreme
Law and to impart dynamism to the legal system of Islam by
keeping it in conformity with the fundamental guidance of the |
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Shari‘ah and abreast of the changing conditions of the world. In .
view of this basic fact, no healthy Ijtikad is poasible unless our
* law-makers are equipped with the following qualifications :

(1) Faith in the Shari‘ak and conviction of it truthfulness ;
. & sincere intention to follow it ; abeence of any desire

(2)

(3)

to act independently of it : and the will to derive
inspiration and aequire all objectives, principles and
values from it and not from any other source,

A proper knowledge of the Arabic Ia.ngu.;g"%, its
grammar and liferature becanse the Qur'an has been
revealed in this language and the means of ascertaining
the Sunnah also depend upon this medium,

Such knowledge and insight in the teachings of the
Qur'an and the Sunnak as would enable one not only
to be conversant with the details of falamio injunctions
and their application in actual practice but fully to
appreciate the basic principles of the Shari‘auh and its

objectives. (ne should know, on the one hand, the
Shari‘ah’s over-all reform scheme from human life aud,
on the other hand, the exact place of cach aspect of
life within the frame-work of this comprehensive
scheme, the lines on which the Shari‘ab desires to
mould human life and society and the objectives
underlying it. In other words, such knowledge of the
Qur’an and the Sunnak is the sine gua non of Iitihad as
would enable one to grasp the kernel of the Shari‘ah.

(4} Acquaintance with the contributions of the warlior

jurists and thinkers (Muwjishidin) of Talam. This iy
nocessary not merely for training in the technique of

~Zjtihad but also for the sake of ensuring contintity in

the evolution of law. Of course it is not, and should
not be, the purpose of Ijkhdd that every generation may
necessarily destroy or discard what previoas geners.-
tions have built and thus try to build the whale
structure afresh.
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(6) Acquaintance with the problems and conditions of our
times—the new problems of life to which an answer 18
songht and the new conditions jn which the principles

und injunﬂtiunﬁ of the Shari‘ah are to be applied. A
corroot appreciation of the current problem is extremely

_ essential for the proper exercise of I jtihad.

(6) Commendable charaocter and conduct according to the
Islamic ethical standard. Absence of this virtue is
hound to affect adversely the guantum of public trust
in the legislators. A law made by the Ijtikad of un-
worthy individuals, devoid of good moral character, is
not likely to inspire respeot and confidence in the
Muslim people.

The above description of the essential qualifications does
not entail that any one gndertaking Ijtihad should produce & -
cart-iﬁua.tﬁ pefore the commencement of his assignment that he
is fully possessed of them. Rather the idea is merely to show
that & healthy development of Islamie law on proper lines
through Ijithad is possible only if the system of legal training
and education starts producing learned men of such calibre and
- gualifications. Any legialation undertaken without these requi--
sites would neither £¢ into the legal system of Islam nor would
it ever be palatable to the Muslim society to accept and

digest it. |
Technigue of Ijtihad _ :
Just as Ijithad and any Iagiﬂatin’n based thereon depends
for its popular acceptance on the ability of those responsible for
it, similarly its success would, t0 & large degres, depend upon
" the employment of a correct method and proper technigue, A
Mujtahid, whether he is engaged in the interpretation of injune-
tions or is busy in analogical reagoning or in drawing inferences,
has, in any event, to base his ressoning on the Qur'an and the
Sunnah. Wven while indulging 1n «independent legislation’ in
{he sphere of permissible (Mubahdt) he must clearly ostablivzh
that the Quran and the SYunnab have nob laid down any rale or
order nor even have furnished a basis for any analogy for that
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partionlar issue, Furthermors, the methods adopted for putting
construction on the Qur'an and the Sunnak should be reasonable
and well-recognised. While arguing from the Qur’an it is imper-

utive to interpret the meaning of a verse in accordance with the
requirements of the language, i.e., Arabic lexicography, grammar
and established usage which should fit into the context of the
verse and may not be in conflict with the observations made
elgewhere in the Qur’an on the same topic. In addition to that,
if it is not positively supported by word or deed of the Prophet,
at least the Sunnah be not contrary to suoh meaning. While
drawing upon the Sunnak in oconsonance with the considerations
of language, its rules and the context, it is also essential that
the traditions whioh are relied upon about a pariicular matter
are authentic ones in accordance with the principles concerning
this branch of knowledge (of Traditions), that other relevant tra-

ditiona are not ignored and no single citation (Khabar-e-Wahid)
is allowed to hold its own against & Sunnah that has boen well-
" established on the strength of authentic sources. Any Ijishad
based on wishful interpretation and in disregard to these

_precautions even, if raised to the status of law by dint of politi-
oal power, will neither be accepted by the collestive conscience

-of the Muslim community nor can it form an integral part of
Islamic system of law, As scon the political power enforeing
snch a law disappears from thﬂ political arena, such a law would
befjthrown into the dustbin.

"How Ijtihad attains the status of law

A number of methoda have been ranugmaﬂd in the legal
-nyﬂtam of Islam whereby an ljithad aoquires the forece of law.
Firstly, consensus of opinion (Ijma‘) by the learned men of the
community. Secondly the Ijishad of an individual or a group of
individuals may gain wide popularity and people may suo moto
adopt their verdiot, for instance, the I#tikad of the Hanafite, the
Shafe‘ite, the Malikite, and the ]:Eanba.]ita sohools of law were
voluntarily accepted by large groups of Muslim maases, Thirdly,
& Muslim government may adopt a partioular piece of [iibad



80 | The Islamic Law and Constitution

as its law, as for example the Ottoman government had adopted
the Hanafi Law as the Law of the Land, Fourthly, an inatitution
may be constitutionally empowered in an Islamio State to legis-
late and it may enact a particular piece of Ijtihad in the form
of law. Apart from these four methods, any Ijtihad performed
by various Muslim acholars can be no more than a verdict
{ fatwa). As regards the judicial pronouncement of the judges
{Qadis), they are enforceable as law only in respect of the
. particular case in which a court may have pronounced them and
they may also have the force of a precedent but they cannot be
classified a& law in the true sense of the term so much so that even
the juditial pronouncements of the Right Guided Caliphs-—given
by them in their judicial capacity as Qalis—did not acquire in
Islam the force of law. The concept of the ““judge-made-law” is
foreign to the legal aystem of Islam.

II
THE PLACE OF SUNNAH IN ISLAMIC LAW

1 will try to answer as briefly as possible the criticism that
hae been offered on my paper on ;: ‘The Role of Ijtihad and the
Scope of Legislation in Islam.’ -

1. The first criticism relates to the status that has been
assignod to ‘Sunnah’ along with the Qur’an. In dealing with
this I should like to mention & few points in a certain sequence
8o that the problem may be clarified.

() Tt ia an irrefutable historical fact that after receiving
the prophetic assignment, Muhammad (peace be upon him} did
not atop at the mere transmission of the Qur’'an to the people
but led an all-comprehensive movement. which resulted in the
evolution of an organised Muslim soociety, & new system of
civilizatiou and culture, and the esteblishment of a state. The
question arises : In what capacity did the Prophet perform those
functions which were in nddition to the mere transmission of the
Qur'an ¢ Wero these tasks performed in hia prophetic capacity
- in which he lﬂllrﬂﬁﬂﬂt{‘li thowill of God in the same way a« it is

represented in the form of the Holy Book t Or did his prophetie
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status end with the transmission of the Qur’an and thereafter
he merely acted like an ordinary Muslim individual whose words
and deeds did not possess in themselves any legal authority t If
the former, then there is no alternative but to aceept the
Sunnah as possessing legal authority along with the Qur'an. If
the latter, then of course there can be ne ground for treating it
as law.

(ii) The Qur’an gives a very clear verdict in this matter by
stating that Muhmmad (peace be ofi him) was not merely =
megsenger but & divinely-appointed leader, ruler and teacher as
well, rendering obedience to whom is obligatory on the Muslims
and whose life had been put forward by God as an ideal to be
- followed by the faithful. Reason and intellect fail to conceive
that a prophet is to be treated as such to the extent morely of
transmitting the word of God and, thereafter, he is reduced to
the level of a common man. In so far as the Muslims are con-
oerned they have, from the advent of Islem up t« this day,
unanimously upheld, in every age and eclime, thai the Holy
Prophet was an ideal to be imitated, and his injunctions and
inhibitions were obligatory on the believers, Even a non-Muslim
student of Jalam cannot deny the fact that the Muslims have
always assigned this position to the Holy Prophet and on thie
very basis his Sunuah has been treated, along with the Qur'an,
as a source of law in the legal system of Islam. I cannot indeed
imagine how anyone can challenge this legal aspeet of the
Sunnakh unless he takes up the position that the Holy Prophet
was 8 prophet only in so far as he transmitted the Ioly Book
and his  prophetic status ended with the performance of this
duty. And if anyone puts forward such a claim he will have to
state whether he is assigning this position to the Holy Pmphet
on his own or whother the Holy Qur’an itself has assigned it to
him. In the first sage his stand would bo no concern of Islam at
all, while in the second case he will have to a.dduun 80mMe pruuf "

of his claim from the Holy Book.
{ii) On accepting the Sunnak as & source of law, the ques-

tion arises, as to how it can be agoertained. How ecan we find
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out what Sunnah had been bequeathed by the Prophet who was
raised go many centuries ago ¥ In this connection it should be
remembersd that this is not a problem with which we are con-
fronted for the first time after the lapse of 1377 years. The
following two historical facts are incontrovertible,

The first one is that the community and the seciety which
were formed on the basis of the teachings of the Qur’an and the
Sunnah of the Holy Prophet, on the very first day of the advent
of Islam, has been continuously in existence ; its life was not
interrupted by a single day and its institutions have been work-
ing all the time without any break., The deep similarity which
oxists at present among the Muslims the world over in respect
of their beliofs, mode# of thinking, ethical satandards and values,
acts of worship and mundane affairs and in their social concept
and ways of life (wherein the elements of similarity are more
than those of disparity and whioh is the largest fundamental
factor in keeping them together as an Ummah degpite being
scattered all over the surface of the earth) is a positive proof of
the fact that this society was established on a Sunnah and that
tradition has continued without interruption throughout theae
long centuries. There is no ‘““missing link” for whioh we may
have to search in darkness. -

The second historical fact which is equaily .potent is that
the Muslims have, in every age, after tho death of the Holy
Prophet, been endeavouring consistently to sascertain what
exactly his established Sunngh is, and whether any novel faotor
{bud’a) was entering into their system of life through some
forged means. They neither were nor could afford to be careless
about investigating and ascertaining the Suanah because it had
the status of law for them, it formed the basis of judicial deci. .
sions in their law-courts, and all their affairs, were being
managed in accordance with it. The means of this research
and the results thereof have beensbequeathed to us from
generafion to generation, from the time of the first Islamio
Caliphate right up to our own times, and the laboura of each
~ generation have been fully preserved. If one understands these



Legislation and Ijtihad in Islam 83

two historical facts fully and properly and then makes a scien-
tific study of the means by which Sunnah is to be ascertained,
he will aever fall & prey to any misgiving that he is faced with
some insoluble puzzle.

{iv) There is no doubt that there have been numerous
differences in the matter of sgcertaining and establishing the
Sunneh and such differences can alsgo arise in future. But then
similar differences have ocenrred, and many indeed will ocour in
future, even in fthe matter of interpreting a good many rules
and injunoctions of the Holy Qur'an. - If such differences cannot
form an argument for giving up the Qur’an why should they be
- made an excuse for giving up the Sunnak ¥ The principle has been
acvepted in the past (and even now there is no alternative but
to accept it) that whoever puts forward anything as the in-
junction of the Qur’an or the injunction of the Sunnak should
produce his arguments in support of his claim, If his argnment
is sound, it will be accepted by the learned men of the Ummah

or at least by a large section of them and anything which would
be devoid of convincing argument will itaelf fizzle out and will

not be able to gain any ground. This is the principle on the
basis of which millions of Muslims in various parts of the world
have agreed on a partioular juristic school of thought and large
bloes of their populationg have established their social system
on the strength of a particular interpretation of the Qur’anio
injunctions and-a partioular set of the proved Sunngh.

2. The second criticism that has been offered about my
paper is that there is contradiction in it. A certain critic has
sought to point out that on the one hand I have stated that no
one has the authority to change the clear snd positive injunc-
tions of the Qur'an and Sunnak, and on the other I have =aid
that in exceptional conditions and cireumstances Ijiikad can be
utilised to ascertain the situations justifying devistions from
these injunctions to suit the exigegncies of the time. I have not
been able to appreciate the nature of the alleged contradiction.
Kvery law in the world makes provision for exceplions from the

general rules in abnormal apd exiraordinary situations. In the
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(ur’an also there are numerous examples of such conecssions
and from these the jurists have deduced the principles which
have to be borne in mind in regulating the limits and occasions,

for the concessions, e.g,, the dictum ‘necessities make certain
inhibitions legal’ ; or that ‘difficulties attract concessions’.

‘3. The third criticism hag been extended to all those who
have mentioned some conditions for Ijtihad in their discourse
and as I am also one of them, it is inoumbent on me to answer
it. I 'would respectfully submit that the conditions mentioned
by me may be studied over again and then the particular condi-
tion which is sought to be annulled should be pin-pointed. Is it
desired to rule out the condition that those undertaking Ijtihud
- should be sincerely desirous of following the dictates of the
Shars‘eh and not wanted to overstep its limits ¥ Or the condi-
won that they should be conversant with the language of the
Qur’an and the Sunnah ? Or the condition that they should
have made such a deep study of the Qur'an and the Sunuah as
would enable them to fully understand the system of the
Skari‘eht Or that they should be cognizant of the vontributions
made by the past Mujiahidint Or the condition that they should
be conversant with the problems and affairs of the world ¢ Or
again that they should not be persons of bad conduet and devoid
of Islamie moral standarde ¥ Whichever of these conditions is
considered to be unneccasary by the critic should be specified
preciscly, To say that in the whole Islamic world not more than
ten or twelve persons can be found who fulfil these conditions
and come up to this standard, is, in my view, expressing a very
poor opinion about the Muslims of the whole world. Perhaps
even or opponents do not consider us-to be so degraded as to
think that we Muslims of the whole world canbot produce
more than téen or twelve persons possessing such qualifications.
Nevertheless, if anyone wishes to0 dash the door of Ijtithad wide
opon for every Tom, Dick and Harry, qualified or unqualified for
the job, he may do so. But I shoulll like to know how he will
be able to make the Muslim public awallow the results of Ijiihud
thus undertaken by men who are devoid of good conduct and
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sound .lai.rning and whose motives and sincerity is looked npon
as donbtful and questionable ¥ Can the Jjtitnd performed by
such poople ever win the support, confidence and loyalty of the
people 1 And if it cannot, as it is bound tn, then of what value
would it be for ns and the posterity ?

111

IJTIHAD, IIMA¢ AND SHURA

Qutline :

It seema that the people are going to the opposile extremes in
dealing with the nature and scope of legislaiion in Islam. Some say
that there 18 no scope for legizlalion in Islam, Law has been revealed
by God and His Prophet and the Muslims are left only to follow the
law in the prescribed form. Some others hold that there is unlimited
scope for free legislation in Islam and they say that the rulers are
entitled even to change or make amends in the forms of- worship
(Ibadaat) determined by the Holy Prophet. [For instance, they
permit them to change the form of the prayer, of the fast and the like.
| ‘Please let us know what is the real seope of legislation in

Islum and what form can legislation take in an Islamic State,
Please also let us know what is the legal posttion of the personal
and consultalive verdicts of the right-guided Caliphs and of the
opinions of the legists of the past, Also throw some light on the
concepls of Iima* and Shiira.

4

Answer :

L]

1. In Islam, there is no seope for legislation in the field of
worships. Their forms have been laid and cannot he changed
or amended. But in the field of individual and social affalrs
(Mu‘amalat) there is a limited scope for legislation in matters
about which the Qur’an and Sunuaeh are silent,

The basio prineiple which holds good in Islamiec law is that
in respect of worships, do what has been prescribed and do not
innovate ; while in respect of the general - affairs of life, follow
that what has been commended, avoid that what has been
forbidden, and where the Law-giver has not given any guidance
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you are free to act on your own wision .and decide accordingly.

Shatibi .in his book Al-I‘tisam states this principle in the

Hfollowing words :
“The rule for worships is a little different from the one
for general affairs of life, In general affairs the law ia
that where the sovereign is silent, the people are free
to act on their own vision. This is the field of
permisaibles. But contrary to this, in respect of matters
of worship and prayer no such thing can be adopted
which has no basis in the Shari‘ah. For ‘sbadaat are
directly related to the clear command and the will of
God. The rewson for this distinotion is that in the
general worldly matters we ourselves may, with the

help of our own intellact, discover the right path, but
_intellect cannot guide us in the realm of worship, It
| cannot tell us how to get nearest to the Lord".l

2. In the realm of the general affairs of life (Mu‘amalat)

legislation oan be made in four fields, viz :

(¢) Interpretation, i.e., the ascertainment of the intent and
the meaning of the nass (a Qur'anic verse or established
tradition) in respeot of matters about which & command
in the nature of order or forbiddance is available from
the Law-giver.

(¢s} Analogy. It consists in applying to a certain cage
about which no specific guidance ieprovided, & command
which has been given by the Law-giver for a similar or
like case. This is done by discovering the reason or
the effective cause (illah) of n certain commandment
and to apply it to cases where the same effeotive cauase
18 present.

{i.n-) Inference and Jjtihad. This is the application of the

| general principles of the Shari‘ak to the ordinary,
minor and day-to-day problema and an endeavour to
formulate, on the basis of suggestions, indications or

.

1. Bhatibi, 4i-I*tseam, Vol. 11, p. 115 (Matha® Mustafa Muhammad, Ulirn};
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implioations of the injunctions of the Shari'ak, an
overall view of life as the Law.giver would like it to be.
New Legislation. To formulate, in respect of those
problems about which the Law-giver has provided no
guidance, new laws which are in conformity with the
ultimate objective of Islam, and are capable of mebting
‘the real needs of the people and thus are expedient
and are not repugnant to the spirit, temperament and
the overall system of Islam. Muslim legisis have called
thizs ‘Masagleh Mursalak’ and ‘Istihsan’, By masnleh

. mursalah are meant ‘all those expediences which have
~ been left to our own choice and nothing has heeu pres-

cribed either way’. Istihean, on the other hand is, in a
sense, a concept of equity, wherein although a certain

commandment is arrived at through analogy (Qiyas).
but because of greater and wider expediences admissible

-in Islam, the dictate of expediency is given prefercnce

3.

over the apparent inference through analogy.
The concepts of interpretation, analogy and inference do

not need any further slucidation, but those of masaleh mursalah
and isithsan do need some explanation, Shatibi has discussed

- these problems in a masterly way.l! He proves with incontrovert.-

ible arguments that legislation under masaleh mursulah does not
amount to totally independent and uafettered legiglation. There
are certain conditions whioch must be fulfilled and they are : .

h—

1.
2,

(a)

()

(¢)

The legislation so made should be in confermity with

the objectives oi the Skari‘eh and not repugnant to

them in any way.

That it should be intelligible and acceptable to the
people when presented befors them 2

That it should be made to fulfil any real and genuine

need, or to remove any genuine difficulfy.?

Soo Shatibi, AL-T*tieam, op. cit.
‘This means that il should not be contrary to the generul notions of

roasans as accepted by the Muslim society— Editor,

8, 8halibi, Al-I*tisgm, Vol. IT, ppy, 110-14,
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Shatibi also discusses the principle of istihean in detail,
According to him, ¢stthsan consists in the rejection of Qiyas and
the accoptance of the dictate of equity and expediency in a case
where an inference from Qiyas leads to a situstion which involves
in the eyes of the jurist, any such tangible inconvenience,
discomfort or loss which the Shari‘ah wanta to avoid, is againet
the express good of the people or iz repugnant to an admisaible
custom. Thus in case of istiksan, the apparent dictate of Qiyas
can be rejected only if there is a genuine case of equity and
thers are strong arguments to support and establish jt.1

4. The opinion, fatwa, or research of a legiat or jurist, how-
ever high, in respect of the ahove discussed four fields, will at
best be only an expert opinion or a research conclueion, and will
enjoy a8 much weight and respect aa is commensurate with the
strength of the argument and the academio position of the legist.

But such opinion will not amount to LAW. To give it the
status of law it is espential that the legislative council of an

Islamic State, consisting, as it must, of the men of authority
and learning, should enact that interpretation, Qiyas, inference
titthad, istihsan or tstislak into LAW, through its iyma* (consen:
sus) or majority decision.2 ¥ would like to substantiate this
point by some examples from the period of Khilafat.e-Rashidah,
(#) The Qur’an has prohibited the drinking of lignor, but

- no gpecific punishment has been preseribed for the
offence in the Book. The Holy Prophet imparted
different punishments to different offenders — each

suiting the epecific case in which it was awarded. As

such, he did not prescribe any specific punishment

(hadd) for this offence, Abu Bakr and ‘Umar gave the
punishment of forty atripes to the offender but they

too did not makoe any law to that effect.. During the

reign of ‘Uthman, when the number of offenders
increased, the problem was presented before the-
Majlrs-i-Shura. In the meeting of this council, *Al¢

1. Bhutibi, Al-I‘tisam,., pp. 11819, ..
2, Neealso Chapter No. V, Iirst Principles of an Islunie State,
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made, a brief but impressive speech and suggested that
sighty stripes be laid as punishment for the crime.
They unanimously adopted this suggestion and through
thig §jma* the decision became law.l |

~ {#%) It waa enacted during the Khilafat-e-Rashideh that 2
worker or manufacturer was responsible for the com-
modity he had been given to work uppn, and if that
commodity was destroyed while it wag with him, he
would have to make good the loss. TFor instance, if
some cloth has been given to a tailor or a piece of gold
to a goldamith' and the commodity is destroyed while in
his possession, he will have to make good the loss, This
decision too was made on the plea made by ‘Ali. He
argued that although, on the face of it, the worker pr
the manufacturer does not seem to be responsible for
the loss which is not the result of his own negligence,
but if there is no such law of vicarious liability, the
workers will normally become negligent towards the
properties of others and this would involve a greater

national loss, Thus it is E:pﬁdfantial to hold him
responsible for the goods given to him. This law, too,

was made through ijma*.2

(i1} ‘Umar judicially decided that when in a murder more
than one person were involved, @ésas should be derived
from all the accomplices. Malik and Shafe's have
adopted this position. But the decision of ‘Umar has
not been regarded as a part of the law, for it wasa
judicial verdiet, and was not enacted into law by anm
{jme* or the majority of tha Shura,?

(v} The question arese that : If a person whose where-
abouts were not known and whose wife had, with the
permission of the court, contracted a second marriage,
appears, which of the two husbands will have

1, Shatibi, A&-I'tésam, Yol, II, p, 10,
2, Ibid., Vol IL, p. 102,
3, Ibid,. IT, p .YgH
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preferentiai right upon the wife ¥ Khulafa-e-Rashidin
gave quite different verdicts in such cases. But none
of the decisions enjoys the status of law, for the
problem was never presented hefore the Shura and no

ijma‘ was ever arrived at on the same,l
6. The above discussion clearly shows that the position
given to the judicial verdicts in the legal system of Islam is quite
different from the one given to them in the English law. In the
English law the verdiocts of the Judiciary aie precedents and
amount to law as such., But in Islam the decision of & judge,
which involves a ocertain interpretation of a nass is the result
of a Qiyae or an Ijithad, will definitely be enforced in the case it
deals with, but it will not bscome an integral part of the law
ag atch. Similarly, a judge too is not bound by his own earlier

judgments. He can later on give a different decision in a similar
case, provided he has chapgeqd hia views on the subject and has

realised that his earlier view was not correct.

8. After the period of the Khilafat-eRashidah, the institu-
tion of Shura disintegrated. During the later period different
legiats and juriats formulated their corpus juirs. Thes codes of
figh began to enjoy asemi.legal status for the simple reason that
the overwhelming majority of the people of different regions had
voluntarily accepted the figh of a certain Jmam. For instance,
Iraq and feastern provinces adopted the figh of Abu Hanifa,
Spain and North Africa, of Malik, Egypt, of shafe's, etc. But
the mere popularity of a certain figh in a certain region does not
impart to it the status of law in the real sense of the word. If
a certain figh has become law, it hae become so only if a state
has adopted it as its Jaw, and not otherwise. |

There has been some differences of opinion as to the exact
definition of ijma‘. According to Shafe's, ijma* is “a complete
consensus of all the learned on a certain point of law”, Accord-
ing to him, there should not be a single opinion against the
consensus. Ibn Jarir, Al-Tabari and Abu Bakr Al-Razi regard
even a majority decision as £jma<. <The position of 4hmad ibn

JE——

— e— —

L. 8hatibi, 4%-Itisam, Vol IT, p, 126,



Legisiation and Ijtihad in Islam )

Hanlbal is that when he says “we know of no - opposition to this
view” that means that he regards that decision as ¢jma.

All are agreed that ijma' is a final authority. This means
that when the ¢jma* has been arrived at on a cotain interpreta-
tion of & nass or on a certain jtihad, Qiyas or expediential
legislation, then such an ¢jma* is binding on 8l and must be
followed. Differences arise only as to tho question whether there
has been an ijma’ on A certain legal point or not 1 No one

challenges the authority nf {jma‘ as such, The controversy hovers
round the point : whether st has bren arriecd at or not !

As far ag the period of the K&ilnfut.r- Bushidah is concorned,
there in no difficulty in tinding out the +/mua arrived at in that
period. The institution of Shura woas there and all the derisions
made through consensus or majoritv verdiot are enshrined in the
traditions. Such decisions can be depended upon as of tho
unimpeachable authority, But as to the later perind, when the
inatitution of Shura disintegrated and when there was no proper
machinery for the aghievement of the consensus, it beeume very
diffioult to know whether there had been an tyma' on & certain
 point or not. That is why the ijma’ of the Khilafut-c- Rashidah
is indisputably accepted, But when anyone elaims that there

acholars do not accept the claim. In cur own opinioffyijma- oan

be found out only for the period in which the politica *Byltem
of Islam ha# been in operation : without this, it is not puambla
to ascertain decisively the existence of an {jma‘.

There is a common miseconception that Shafe's, dhmad bn
Hanbal and some others do not believe in the existence of {jmar.
This misconoeption is the product of a failure to appreciate the
above-mentioned position. When a person claimed that thers
had been an 4jma‘ on a certain point and did not produce any
proof of ench an ijma‘, these people refused to accept that
claim. Thus they did not dispyte the anthority of tjma’ as such ;
they only disputed the occurrence of sjma‘ on that specific issue.

Shafe'i hes digoussed this point in sufficient detail. In his

has been an syma’ on & point in any later period. than all ’l'rl:nav_::"i
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book Jami al-‘Tlm he says that it has now hecome impossible to
ascertain all the opinions of the *Ulama on minor and detailed
problems because the world of Islam has spread far and wide,
the 'Ulama have dispersed and the close arganisation of the
community has shattered. In such conditions itis wrong to
claim any ijma‘ on points of detail. But a8 to the basic
principles and the major problems, it can be said that there
has been ijma‘ on them, for instance, there has been ijma‘ on
the timings of the five prayers, or the conditions of fasting ete.
In the words of Ibn Taimiya :
‘“Iima' meana, that all the ‘Ulama of the Ummah have
agreed upon & certain point. And when it is established
that there has heen a consensus of the entire Ummak
on a certain legal point, then it is not rightful for any
person to refuse to accept that. This is 80 because the
entire [/mmakh cannot have consensus on error, But
there are many problems about which people think
that there is {jma‘ on them, while in fact there is none.
Rather in some cases even the opposife view iz correot
and is upheld”™.}

The above discussion clearly shows that the i{jma‘ and the
‘majority decision of the Ummak on a certain interpretation of
nass or on & certain giyas, ijiihad or expediential legislation do
conatitute law and are deemed to be authoritative in Shari'ah.
If such & law has been enacted by the men of learming and
authority in the world of Islam, it ie binding on all the Muslims
of the world and if it has been enacted by those of any one
country or region, then it will hold good for them alone.

&

1. Taimiya, Fataws, Vol, I, p. 408, Matha' Rurdistan-al-Ilmish, Cairg,.
1326 A 1,



Chapter 3

How to Introduce Islamic
Law in Pakistan ?_

WHENEVER there is & discussion on Islamic Law,
one of the most important questions %hat is passed is,
How will it be iniroduced ? And this guestion is,
indeed, a.very important one. A changeover to Islamio
Law cannot be made overnight. The problem in. ives.
many a trieky complioation. And it is the duiy of
the gocholars and the administrators to- give their bt -
thought to the problem and suggest and adopt
practical steps to intrgduce the .Ialamic Law in a
systematio snd soientific way. Maulana Maududi
discussed the problems involved in the introduction ot
Jalamic Law in Pakistan in a speech. delivered on 19th
February, 1948 in the Law College, Lahore, and also
gave some practical sugkestions for its introduction
in Pakistan. The English translation of that speech is
presented in the following ohapter. — Bditor,



HOW TO INTRODUCE |
ISLAMIC LAW IN PAKISTAN?

N my previous Jiscourse! I had dealt with the spirit and the
' fundamental precepte of Tslamic Law and our duties and
‘obligations in this regard. I had aleo replied to the objections
that are generally put forward about the introduction of lalamic
Law in modern times and to the criticisms about its efficacy as
a legal aﬁfatam. That address of mine was of an introductory
‘nature. Now I propose to discuss this problem at greater length
and will explain the course thab should, in my view, be adopted
for the enforcement of Jslamie Law in our country.
I would like, at the very outeet, to dispel some of the doubts
‘and misgivings which crowd into the minds of & considerable
seetion of our peopls as soon as they think of the enforcement
of Islamic Law. Many people on hearing of our intention to
egtablish an Islamio State in Pakistan, which would of course,
be governed by Islamic Law, begin to think that the very
moment Pakistan is declard an Islamioc State, all the prebent
laws will be repealed and replaced by corresponding Islamic
Lawa without & minute’s delay and all in one gtroke.

Thig misunderatanding is nut_uunﬁnad to the oommon folk
only. Itis found among persons of religious understanding as
well. They seem to think the day we Tesolve to mould Pakistan
into an Islamic State, it should also be the day of the praoctical
fulfilment of that resolution. Such people overlook the fact that
the legal code of & country does not exist in & vacuum. Rather,
it is deeply interlinked with the ethical norms and the social,
economio and political -order of the country. They do not realise
that so Jong a8 the social set-up of & country does not alter
radically, the legal system can undergo but little change. They
 also forget that vital changes have been wrought in our lives
" during the. period of the British rule and that the entire mode.
‘of our living has been de-Islamised, It has been divested of its

1. 'The reference is to Chapter 1, ‘The Islamiu. Law'_-—-ﬂ'd.ﬂqr.
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Tslamic gharacter and is being governed by principles derived
from scurces other than Islam,. Consequently, what is required
of us is to Islamise the entirs system of our life. And this, in
its turn, is an uphill task and demands an enormous amount of t

strenuous effort.
Having no idea of the practical problems of modern life,

“these fervent but ignorant lovers of Islam take the task of
revolutionising the collective life of & nation very lightly and
superficially, Hence they indulge in day-dreaming and orying
for the moon. But such an outlook serves only the interests of
those who are trying their best to prevent the etablisment of
on Tslamio State and provides them with grounds to scoff st the

very idea of this venture.

GRADUAL CHANGE

If we really wish to see our Islamic ideals translated into
reality, we should not overlook the basio law of nature that all
stable and far-reaching changes in the collestive life of people
.come about gradually. The more gudden a change is, the more
ghort-lived it ganaralljr turns out to Dbe, For a permanent
obange it is necessary that it should be free from extremist bias

and unbalanced approach.

Tho best example of this gradual chenge i8 the revolution
brought about by the Moly Prophet (peace be upon him) in
Arabia. One who is acquainted, even superfioially, with the
history of the Prophet’s schiovements, knows that he did not
enforce the entire body of Islamic Law all at once. Instead of
_that, the socicty was prepared gradually for their enforcement.

He started his efforts for reform by inoculeating belief in the
fandamentals of Islam, viz, the unity of God, the Life after
Death snd the institution of Prophet-hood and by inducing the
people to live & life of righteousness and piety. Those who
accopted this message were twined by him to believe in -and’
practise the Islamic Wa¥y of life. When this was schicved to#
. considerable degree, the Prophet (peace be upon him) went a
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step further and established an Islamic State in Madinah with
the object of making the entire life of the ocountry conform to
the Islamic pattern. After gaining political power and taking
the reina of administration in his hands, he (peace be on him)
startod an all-out campaign for the regeneration and the
recongtruotion of the collective life of the community of Islamic
concepts of life : an end for which he had been heretofore
endeavouring by means ¢f preaching and persuasion only, He
(peace he on him) introduced a new system of eduoation—a
system which, in kesping with the conditions obtaining in his
time, consisted mainly of verbal inatruction and went on with
the exeoution of & well.chalked-out and a systematic plan for an
overall reform in the moral, social, oultural and economic life
of the corrupt sooiety of his day. These efforts progressively
brought about a ra.ocal change in the mental outloock and the
practical conduct of the people. In commensuration with the
progress made in this field the Prophet (peace be on him)
uprooted the practices of the **Age of Ignorance’ one by one and
substituted for them new, moderate and hnmane principles of
human conduet. Along with these reforms, the Prophet
proceeded with the gradual emforcement of the legal code of
Islam, and the result was that within a period of nine years,
the life of the country was Islamised in all its aspects—sooial,
politioai, sconomio and legal.

. A careful study of the Qur'an and the: Hadith reveals the
gradual and marvellously effective course adopted by the Prophst,
We find t-ha_t the Islamio Law of Inheritance was enforced
in the third year after the migration (Aijrah). The gradual
enforcement of the rules and regulations regarding marriage and
divorce was completed in the year 7 A.-H. The enforcement of
criminal code was spread over a period of many years and got
ite final touches in 8 A'H. An atmosphere congenial for the
prohibition of wine was oreated gradually and its absolute
prohibition was effected in the 8th A.H. Similarly, though the
ovils of interest were stressed early in Meccan life (i.e., before

Ethe Holy Prophet migrated t> Madinah).yet it was not praoti-
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cally prohibited until 9 A.H. when the whole economic structure
of the Muslim society had undergone a complete transformation
and the new social order had been firmly establighed.

All this can be very well compared to the labour of an
architect who, while erecting a building, proceeds gradually
with his plan. He beging with gathering an adequate number
of masons and other labourers and procuring the requmired
material ; he then levels the ground, lays the foundation and

raises the walls brick by brick, The roof is 1aid when the walls
~ are ready and thus after continuous and cxtensive hard labour,
he completes the construction of the building.

The British rule over this sub-continent is another such
ingtance from our recent past. As we all know very well, the
Britishers did not commit the mistake of changing the entire
setup of Indian life including its legal structure all at once.
The JIslamic Shari‘ak was the law of the land before their
~arrival, and it waa no eaay job to wipe out the ourrent traditions
of living and to bring about a thorough Westernization of the
entire life. Consequently, for a considerable period of time
after the establishment of the British rule, the Islamic Shari‘ah
remained in vogue in the country. The courta had the Qadis
to decide the ocases in accordance with the Islamic Shari‘ah
which was not confined only to the personal affairs of the
Muslims but constituted the law of the land. The Britishors
tolerated all that and took about & hundred years to replace
the Shari‘ah by their own code of law. |
’ All this was done very gradually and uyatamutmﬂ.lly Pirab
of all the Britishers strained the peopie who ocould serve their
purpose by effecting a change in the sducational system of the
country. Skilfully they propagated their ideas, reinforced their
propaganda with official power and thus revoltitionised the
mental attitue of the people. Tha‘y also changed the economic
order prevsiling in the sub-continent. AIll this resuited in a

- gradusl change in the collective life of the country followed by
a gradual rﬁplacerﬁant of old laws by new ones,
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Coming to our own times and our own country, Pakistan,
if we wish to promulgate Isiamic Law here it wonld mean
nothing sbort of demolishing the entire struoture erected by our
British masters and the erection of a new one in ita place. It is
obvioua that this cannot be achieved by just an official proclama-
tion or a parliamentary bill, because it is a stupendous task and
demands a good deal of hard and systematic work according to a
well thought-out and sll.embracing programme. For inatanoce,
we need a thorough reorientation of our educational system.
At present we find two kinds of educational institutions running
simultanecusly in our country, viz., the old religious ‘madrasahs’
and the modern secular achools, colleges and universities, None
of them ocan produce people needed to run a modern Islamic
State. The old-fashioned schools are steeped in conservatism to
such an extent that they have lost all touch with the modern
‘world, Their education has loat all contact with the practical
problems of life and has thus becoms barren and lifeless. It
cannot, therefore, produce people who might be able to serve,
for instance, as judges and magistrates of a progressive modern
state. As for our modern seoular insfitutions, they produnce
people who are bereft of even a rudimentary knowledge of Ialam
and its laws. Moreover, we can hardly find such persons among
them whose mentality has not been afiected by the poisonoua
content and the thoroughly materialistic bias of modern secunlar
education.

There is yet another diffioulty. The lslamic Law has not
been in foree for the last one century or so, Consequently, our
Legal Code has become stagnant and lage behind the time, while
our urgent need is to bring it in level with the latest develop-
ments of the modern age. Obviously, this would require a
considerable amount of hard work.

There is, however, an even bigger hurdle, Living under the
domination of an alien power and deprived of the Islamic
inflaences for a long time, the pattern of our moral, cultural,
Booial, economioc and political life has undergone a radical change
and is at present far removed from the Islamic ideajs. Under
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sach circumatances it cannot be fruitful, even if it were possible,
to change the legal structure of the countiry all at once because
then the genersl pattern of life and the legal structure will be
poles apart, and the legal change will have to suffer the fate ofa
sapling planted in an uncongenial soil, facing & hostile environ-
ment. It is, therefors, inevitable that the required reform should
be grhdua.l and the changes in the laws should be effected in such
a manner as to balance favourably the change in the moral,
educational, social, cultural and political life of the nation.

But making a pretext of thie reasonable conasideration for
gradation in ohange, some people plead for the establishment
of a secular state for the time being. They argue that when
- an Islamic atmosphere is created, an Islamic state will auto-
matioally come into existence and the enforcement of Islamic
laws will follow in its nutural course. Such statements are ab-
solutely fallacious and misleading. The question 18 : who will
build up the required Islamic atmosphere ¥ Can an irreligious
state, with Westernized people at its helm, de this job ¥ Will
the persons well-versed only in running bars and night ¢lubs and
movie houses spend their energies in construzcting and maintain-
ing moseques { If the anawer is in the afirmative, it will indeed
be a unigue sxperiment of ite kind in human history : ungodli-
ness fostering podliness so that it might ultimately be supplant-
ed by the latter ! |

If they have any other interpretation, they may kindly
 elucidate as t0 who will create the ‘‘Islamic atmosphere” and
what will be the resources at his command ? And, during this
interim period, what will be the purpose of the secular state ¥
What end will its organs serve 1

If we reflect for & moment and consider the examples guot-
od above to support that principle of gradual chaange in the
transformation of collective life, whether Islamic or un-Islamic,
can be brought into existence only &hen the goal is unmistak-

- ably clear and a definite plan is chalked out for the achieve-

ment of that goal.
The Islamic revolution brought about hy tha Huly Prﬂphab
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(peace be on him) was the outcome of years f toil——years
spent in  producing men suitable for the cause and in changing
the ontlook of the people by propagating the teachings of Islam.
And above all, the entive administrative machinery of the small
city state of Madinah was utilized for the regeneration of the
society and the oreation of & new oivilization. Thus was the
ground propared for the enforcement of the Islamic laws.

The Britishers could succeed in bringing about their cherish-
ed changes in India only because the reins of government were
in their hands and because they knew the proper method of
transforming the collective life of a people. They Lad a definite
goal and a clear plan. They worked incessantly for it and at
last succeeded in establishing a legal system which was in eon-
formity with their ideology and culture. But still some peaple
are under the delusion that a building can be erected without
architects or by those who are neither competent nor willing to

do the job |
11

THE CORRECT PROCEDURE

No reasonable person can deny that Pakistan was demand-
od and established in the name of Islam and for the sake of the
‘revival of its glory. It is thus potentially an Islamic ideological
state. And this being so, it must be recognized as an incontro-
vertible fact that it is the state which should play a positive
role in the establishment of the Islamie system of life. When
- the state is our own and we have placed at its disposal all the
resources of our country, there is no reason why we should go
olsewhere to fetch the architeots of the Islamic order. -

First Step—If what has been stated above ig correct, then
the firat step towards our destination would be #o Muslimise
(esonvert to Islam) the state which is still based on and wurking'_
acoording to the same secular bases on which it did during the °
British period. The practical shape for the achievement of this
end would be that our Constituent Assembly should unequivo-
cally declare ; - |
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() That the sovereignty in Pakistan belongs to God
Almighty alone and that the Government of Fakiatan

shall administer the country as His agent.

(¢t) That the basic law of the land is the Islamic Shariul
which has come to us through our Prophet Muhammad
(peace be on him).

(¢1¢) That all those existing lawa which may be in conflict
with the Shari‘ah shall in due course be repealed or
brought into conformity with the bagic law and no law
which may be in any way repugnant to Shari‘ah shall
be enacted in future. o

(iv) That the State, in exercising its powers, shall not be
competent to transgress the limits laid down by Islam,

This declaration will have a far-reaching effect on every
department of our national life. For instance, after such a decla-
ration, our voters will become aware of the purpose for which
they have to elect their representatives. Howsoever deficient
the general mass of our voters may be in respect of formal edu-
cation, they certainly possess the sense to decide as to what type
of people can he relied upon for a certain purpose. We have
never seen them committing the folly of seeking the services of
a medical practitioner to plead a legal case for them or to
approach & lawyer for medical treatment | They do know, if not
fully at leagt to a considerable extent, an to who among their
follow-countrymen, are God-feaning and virtuous and who are
gcompletely given to worldliness, salf-interest and vice. People
chogae persons according to the ends in view., Up till now they
never had in view the object of electing representatives for
runaing an Islamio system of government. Therefore, they had
no need of finding out the people suitable for this purpose. The
couniry had a system of government devoid of religlous ideals
and moral values and it required a particular type of people to
administer it. People, therefore, had the same type of men in
viow and voted them to power. WNow, if we frame an Islamic
constitution and the people are confronted with the question of
eleoting those who are capable of efficiently running the Islamic
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eystem of govermment, they will naturally keep Ialamio etan-
dards before themselves. Their seleotion may not be an ideal
one, but this much is certain that they will not select the
wicked or the corrupt type or the blind imitators of the West,
They are bound to select those persons who are both mentally
and moraily equipped for the task,

Second Step-—Our next step towards the establishment of the
Islamic way of life should be the tranaference of the reins of
power to the pesple who are capable of using it effectively for
the realization of the above-mentjoned objective. This will of
oourse be achieved through the well-known democratic procedure
of genoral eleotions. -

Third Step—The third step will be to chalk out & com pre-
hensive plan for a thorough reform of all the departments of
our national life for which all the resources of the state will
have to be utilized. Thus the eduosational system will be
reorientated in all the means of propaganda—the press, the
Platform, the cinema and the radio--will be nzed for the purpose
of creating a new Islamio consciousness, a new healthy outlook :
and an incessant and systematic effort will have to be mads to
mould the society and its culture into Islamic patterns,

Persons who have been incorrigibly affected by the deca-
dent, sinful and corrupt system of life can be compared to a
fibre of discordant colour which will not fit into our pattern.
They are the lost men and are of no use from our point of view,
Such people will have to be replaced everywhere by those who
can prove helpful in the task ahead,

The economig system will also have ta be basically altered
and its whole strocture which is built on the Hinduistioc and
Western semi-feudalistic and semi-capitalistic foundations, will
bave to bo demolighed. o

I am sure that if g righteous group of peopl, possessing
vision and Statesmanship, wields political power and, making
full uge of the administrative mgchinery of the government,
utilizes all the resources ab its ﬁispunu.l for the execution of g
well-conceived plan of nationa) regeneration, the colleotive life
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of this country can be totally changed within & period of ten
- years. ' And as this change comes abont gradually, the British
made laws can he amended or repealed and replaced by tho
Islamic laws, = This process will continue as such for some time
and ultimately all un.Islamio laws will be repealed and our
stale will be governed by Islamio laws alone,

I11

CONSTRUCTIVE WORK FOR THE
ENFORCEMENT OF ISLAMIC LAW

At this atage it seems necessary to throw some light on the
construotive work that has to be done in order to change the
existing logal system of the country and to replace it by an
Islamic one. The vast programme of reform o which I have
referred above demands an enormous amount of hard work in
almoat every walk of life. After centuries of stagnaﬁun and
inertia, degeneration and mental parasitism and servitude, we
find that every aspect of our national and cultural life has been
reduced to a mess, Here I will confine myself only to the ways
and means necessary for effecting reform in the legal system
and will not deal with the measures that should be adopted for
the reform of other aspeots of our national life,

I. Academy of Law

The first thing that should be done towards this direction
is the establishment of an Academy of Law which should take
stock of the entire legal literature bejueathed by our ancestors.
- This academy shonld not only iranslate into our national
langnage all those books which are necessary for aequiring an
understanding of Tslamic Jurisprudence and Law but also edit
and annotate them afresh according to modern methods of
editing so that they may bescome accessible to the modern
educated people and useful for our [present-day needs. As we
all know, a very great part of the literature on Islamic
Jurispradence is still in Arabio and the modern educated of
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- our peopls are generally not conversant with this language.
The reault is that owing to inability of their spproach to the
real sources and the inimieal propaganda of our opponents,
they have come to harbour many a misunderstandings abont
Islamic Law. These misunderstandings have in some cases
asgnmed such proportions that some people have .started even
saying in s0 many words that the entire mass of age-cld
controversies, legal hair-splittings and long-drawn arguments
should be thrown into the wasto.papor basket and that we
should start work on Islamic Law all afresh. But the fact of
the matter is that the people who express such funny ideas
betray not only their lack of knowledge but also their lack of
vision and imagination.- If such people earnestly and
dispassionately study the achievementa of their ancestors in the
field of jurisprudence, they will shudder at their ignorance.
They will come to know that during the last thirteen centuries,
their forefathers had not heen engaged in fruitless controversies :
on the confrary, they have left a very vast and priceless
treasure of knowledge and remsearch for the posterity. They
have built for us quite s considerable portion of the edifice ;
—and what a folly it would beif, out of sheer ignorance,
we insist on demolishing what has already been built and atart
constructing all anew, KEven common-sense demands that we
should make the best use of what we have inherited from our
forefathers and spend our energies only on further expansion
according to our present needs. Otherwise, if every generation
of curs were to reduce the labours of it predecssors to naught
and etart anew, we would never be able to-make any progress
worth the name, |

I have already mentioned in my previous discourset that
- during the past ocenturies the various Mnslim states which
flourished over a large part of the then civilized world, had
Islamic Figh a8 their ‘law of the*land’. Muslims of those days
were not “barhnqiu.na". Rather, they had a highly advanced

1, Bee Chapter 1, T'he Islamic Law —Editor,
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culture and their scholars of religious law had applied Istamic
principles to - all the problems of their civilization. It were
theso experts of Islamic Figh who held important positions as
magistrates, judges and chief justices and their judgements and
dooress have produced s large volume of legal precedents.
Indeed, these experts have made prodigicus contribution to every
branch of law,  Their works evoke one’s highest admiration
not only whau they discuse pmblems of Civil and Criminal Law
but also when they deal with the problems of Conatitutional and
International Law. A perusal of their writings and judgements

gives us an idea of their deep inwight in, and their intelligent ~

and maaterly grasp of ell these problems. What is really
needed now is that a hudy of scholars should be deputed to take
& detailed stook of all the writings left by our ancestors and to
re-edit them in the form of modern booka of Law.

There are some books whioh muat necessarily be translated
into the national labhguage :

(1) The following three bhooks on Ahkam al-Qus'an. (the
Legal Injunotions of the Qur’sn}:

() Al-Jassas, _

(4¢) Ibn al-'Arabi and

($31) @urﬂlbi - |
Their stady will train our ntudanta to deduce 1n]un¢tmnn

and laws from the Qur’an. These books present & commentary
on and an explanation of all the Quranic verses relating to legal
" commandments and also contain all ‘the relevant details from
ahadith (Prophetic deitinnaj and the sayings and practices of
the Companions of the Holy Prophet (peacé be on him).
Besides thess, they give us the various‘deduotions made by the
great jurists of the past along with their argaments in favour
of those deduotions. |
(2) Next to these three books on Quranic injunctions comes
the great treasure of the commentaries on the books of Hadith.
In these books, apart from commandments and laws, we find
the beat material on legal precedents and their explanations.
From thig treasure the following books should particusrly be



1086 The. Islamic Law and Constitution

translated :

(4) On al-Bukhari: ‘Aini and Fath al-Bari.
(18} On Muslim : Nawawi and Fath al-Mulhim.
(i39) On Abu Da'ud : ‘Aunul-Ma'bud and Badhl a¢l-Majhud.
(fv) On Muwalie : Shah Wali-ulldh’s Musawwa and Musaffa,
 and dujaz al-Masalik by a contemporary Indian scholar.
() On Muniage al-Akhbar : Shaukani’s Nail aI-A wiar,
(ve) On Mishkat : Ait'alig-us-Sabeeh.
(vif) ‘On *lim-al-Athar ; Ma‘ani al-Ather bjl" Imam Tahawi.
(3} After this we should turn to the fundamental books of
Figh from whioh the following must particularly be translated :
{t} On Hanafi Figh :
Al-Mabsut and Shark al-Siyer uI-Eabw by Imam

Sarakhei
Bada’i¢ al-Sana’s’ by Kashani ;
- Ibn Humam's Fath al-Qadsr ;

Hidayak snd = .
-, Fatawa-t.dlamgirs,
(¢¢} On Shafe‘i Figh :

Kiltab al-Umm ;

Sharh al-Muhadlidhab and

Mughni al-Mukiej,

(i¢i) On Maliki Faigh :

Al-Mudawwanah snd any other important book that
might be selected by scholars, ' |

(iv) On Hanbali Figh:

, Al-Mughni by Ibn Qudamah ;
(v) On Zahiri Figh : -
Al-Muhaila by Ibn Hazm ;

(vi) On Madhakib-e.Arba*ah (the Four Schools of Thuught],
Bidayat al-Mujtahid by Ibn Rushd and Al-Figh fil-
Madhahib al-Arba‘ah compiled by Egyptian scholars.

(v#¢J On certain special problems : -
Kitab al-Kharaj by Tmam Abu Yusuf ;
AM-Kharaj by Yahya Ibn Adam ;
Kitab al-Amwal by Abu *Ubaid al- -Qasim ;
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Ahkam al-Wakf by Hilal Ibn Yahya and,
Ahkam al-Mbwarith by Dimyati.

(4) We must also translate some important books on
Jurisprudence and on the philosophy of law, -so that our legal
experts may acquire a deep ingight into and gain a correct
understanding of the spirit of Islamic Figh, In my opinion the
following books should be selected for this purpose :

(£) Usul al-Adhkam by Thn ‘Hazm. -

(§5)- Al-Ihkam li-Usul al-Ahkam by Amidi.

(Mt} Usul al-Figh by Khadari.

(30} Al-Muwafaqat by Imam Shatibi.
(v} I'lam al-Muwaqgi‘tn by Ibno al-Qayyim.

(vt) Hujjot Allah al-Balighak by Shah Walinllah.

As I have already sﬂ.j:i;'!_;, cur need is not only to translate
these books, but also tn-nrﬁnga their contents on the pettern
of modern books of Law, New headings will have to be set,
soattered discussions on legal problems will have to be gathered
and collected under relevant headings, and indices will have fo
be prepared. Unless we take pains to effect these improvements
these books will not become fl_:]l;j.iF ugeful for our present-day
needs. The method of compiling & book in olden days was
quite different from that uf the present age. Moreover, in those
days such detailed nIaaﬂlﬂentmn of Law as exists today had not
yet come into existence. TFor instance, our jurists had no
separate branch of Constitutional Law or Interna{ional Law,
No doubt, they dealt with these problems but under headings
like Jikad (Laws of War and Peace), Kharaj (Revenne and
Finance), Marriage and Inhentanua Likewige, they had no
soparate branch of Criminal Law. They dealt with such
problems under. the headings of Hudud (Punishments), Jinayaé
(Crimes) and Diyat (fine-money or. blood-monsy). They were
used to diseuas a subjeot at different places, therefore material
on & certain subject often scattered under so many headings.
They also did not discuss Economics and Finance a3 separate
supjocts. They severally dealt with these subjects under headings
hke : ‘the book of sales’, ‘the book of land-eunltivation’ etc.
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T#% the sume way, they did not ise modern terms like Law of -
Evidencs, Civil Procedure Code, Penal Code, Criminal Procedure
Codeste. Questions relating to these aspsots of law were dis-
" cussed by themy under headings like ‘the etiquette for the judges’,
sthe book of claims’, ‘the'book of agreements’, and so on. Now,
it‘?‘ﬁ'thesa.buuku are merely translated they cannot be of much uae
tous. It is, therefore, imperative that persons having knowl-
edge of modern legal systems should work on all suoch materiala
and rearrange them to fuliil the modern requirements. 1f this is
considered {o be & very laborious and lengthy task, we should at
least prepare complete and exhaustive indices of all these works
and should aleo compile detailed bibliographies for the guidance
of a student of law. These should cover gll the branches of
'modern Law so that .one may not experience any diffioulty” in
finding out material on a required topic.

II. The Codification of Law

The néxt important step in this connection ig to appoint a
body of Islamio acholars and experts of modern legal thought
who shonld be entrusted with the task of codification- of the
 Jslamic Law section and clange-wise according to the modern
patterns. In my discourse on the Islamic Law! I have already
explained, at length that, from academic and Islamio points of
view, it is.not binding to acoept any and every saying of
expression of opinion by an authority on Figh, or anything and
everything written in a hook . of Figh. This- is 80 because
everything contained in a book of Figh does not constitute
Islamic Law. It is only the following four things that constitute
Islamia Law :— = ‘

{§) An explicit commandment of God laid down in the
Qur'an ; or |
(¢) An explanation or aiueidﬂ.tiun of & Quranic command.-
ment or an explicit order or prohibition from the Holy
. ‘Prophet (peace be on him) ; or |
(¢44) An interprataiﬁun, inference, Qiyas (analogy}, ijtihad, or

1. S8ee Chapter 1—Editer,



How to Introduce Islamic Law in Pakistan ? 109

islihsan (juristic preference) on whioch there has been a -
consensus (pyma‘’} of the uwmmak ; or it may be a
majority decision of the ‘ulama which has been accepted
by an overwhelming majority of our own peopls ; or
($v) An ijma‘ or a majority decision of the nature discussed -
~in (izd) above arrived at hy our own men of learning
and authority. | |

My proposal is that a body of experts of Islamic laws
should compile the first three categories of laws and command- |
ments into & Code, Additions to it will continue to be made
as fresh laws are framed by general consent or majority decision.
If and when such sn exhaustive cods has. been compiled, it will
be the basic book of Law and all the current books of Figh Will
serve as commentaries for this book. Thus the enforcement of
Islamic Law by our courts and its teaching in our Law Oullagﬂs
will be greatly faocilitated.

1II, Reform of Legal Education

The third important measure will be to change the prevail.
ing syetem of legal education. It is imperative that both the
. courses of study and the methods of teaching should be
radically changed and overhauled go that our law colieges may
prepare the students academically ny well as morally for the
enforcement of Islamic Law in the country. .

The type of edncation which is being imparted in our law
colleges at presént is worthless from our point of view. Students
- who receive this education not only fail to develop any insight
in the Islamio Law, but their mentali ty and mode of thought
aleo become anything but Islamic. Moreover, the atmosphere
of these mllﬁgas is such that the students are deprived of the
opportunity of imbibing those moral qualities which are nesded
to run an Islamic state.  Consequently unless we change this
- state of affairs and radieally reorient the cuarriculs and the
methods of teaching fo suit our geed of producing legal experts
of s’high mental and moral calibre: who are well-versed in
Islamic ag well as modern legal thought, we cannot have good
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lawyers, magistrates and judges for.the courts of an Islamio
state, - -
For thlﬂ purpose I would like to make certain suggestions
for the consideration of the scholars and the educationista :

(1) The firat and basio reform is to deoide that the knowl-
edge of Arabic shall be a pre-requisite for admission to & law
college. This knowledge of Arabic should be such as to enable
the students to study the Qur’an, the Hadith and the Figh.
Though we desire $0 make our own language the medium of
“ingtruction in Law as much as in other subjects and want all the
relevant books to be translated, nevertheless the necessity of a
fair knowledge of the Arabio langunge is immenss, An insight
into Islamic Law cannot be gained yuless one knows the language
of the Qur’an, and that of the Prnﬁhét (peace be on him), In
the initial stages we shall no doubt experience difficulties in
cbtaining Arabioc knowing students for law colloges. We might
even have to start Arabic clasges in law oolleges themselves for
the first few years and might also have to increase the period of
education by one year but later om when Arabic béunmas
compulsory in our educational system, Arabic knowing studedts
for our law colleges will be easily available,
| (2) Along with the teaching of -Arabic, the students must
! also be made to study the Qur'an and the Hadith before beginn.
ing their eduoation in Law. so that they become capable of
understanding the spirit and the broad outlines of the system of
life envisaged by Islam. Our theological institutions have been
following since long the wrong method of beginning their aduca.
tion with Figh. In these institutions, the followers of the
various schools of thought teach Haditk according to the view

point of their particular school. One or two longer ochapters
of the Qur'an are included in the currionlum just as a sacred

relic and even the study of these chapters, only the literary -
beauties of the Qur’an are stressed, The result is that although
graduates from these institutions are well aware of many
particulars and details of the Iflamic law, they are not fully
conversant with. the real mpirit, the ideals and the ovetall
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system of Islam, which these laws seek to safeguard.
Sometimes they do not even know the relation between Din
and Shari‘ah, on the one hand and between the Shari‘ah
and the problems of Figh on the otherl The result of
this type of educatien is that most of thess people believe
a8 if the minute details of law and the doctrine stressed
by or peculiar to their own sehool of thought alone is the real
essence of religion. And it is this error that hes created
sectarian coutroversies and bigotry among the Muslims. Again,
~ 88 & result of this some of the basic objectives of the Shari‘ak
have sometimes been overlooked in applying the rules of Figh
to the problems of everyday life. We wish this situation o
come to an end. A student must acquire an understanding of
Ielam as a system through a study of the Qur’an and the Hadith
before he begins the atndy of Figh. |

We will, no doubt, be confronted with difficulties for the
first fow years becamse we will not get graduates with good
knowledge of the Qur’an and Hadith and hence we might have

to atart classes of the Qur'an and Hadith as well in the law
colleges, But gradually, as our general educational reforms

will bear fruit, we wiil be able to ley down the condition that
only those students who had Tafsir (Interpretatiorr of the
Qur’an) and Hddith in degres classes as their optional subjects
will be eligible for admission to law colleges or else they will
have to spend an extra year to study these subjects.

(3) The curricula of law colleges must necessarily include
the following three subjects : | |

(8) Principles of Islamic Jurisprudence ;

(b) History of Islamie Jurisprudence ; and |

~ (¢) Pigh, i.e., an unprejudiced study of all the major
schools of Figh,

Without mastering these three subjects, the studerts can
neither gain a,complete understanding of Figh nor can they
develop those qualities of sound reasoning which are a pre-

1- Fm_: & discussion of the difference batweaen Din-aﬁd Shari‘ah sce Abul

Acls Maududi, Towardes Understanding Islam, Tr-and ed. Bhurshid
Ahmad, Islamic Publications Ltd,. 1980, pp. 152.65,
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requisite for becoming good lawyers and jurists. They cannot
“also become experts in law, capable of framing new rules and
regulations for our progressive state and ocapable of employing
the correct modes of interpretation and analogous reasoning.
Without that they oannot pronounce judgments of the standard,
vlarity, vision, and depth evinced by the legists of the past.
And if the judgments of our modern legiets lack in these respeoctis,
they will never be able to command respect and wholesome
approval of the people. Not only that, without fully understand-
ing the principles of their own law, they cannot apply them to
the new problems which will be cropping up every day and will
be creating altogether new situations. It is only the history of
Figh which reveals the evolution of Islamic Law and also points
out the lines along which this law can develop in future. Con-
sequently, unless the students of law are fully conversant with
all the important contributions of the scholers of the past, they
cannot henefit from other schools of Figh in cases where they
are unable to solve a ocertain problem with the help of the
approach and literature of somo particular school. This is
- essential also because they should as a rule make use of this
guidance and get assistance from the works of the past before
making an independent effort and pronouncing a finel jndgment.
It is for these reasons that I consider the inclusion of the above-
mentioned three anbjects essential in the list of compuleory
subjects in the ourricula of our law colleges. '

(4) Along with reforming the curricula of legal education we
will also have to give due importance to the moral training and

character-building of the students. - From the Islamio ‘point of
view, the law colleges shovld not serve aa factories for producing

unconscientious lawyers, unsorupulous maglatmtuea and unjust
judges ; on the comtrary, they should produce lawyers and
“jurists of high moral stature, of unimpeachable integrity and
strength of character, They should be the living emblems of
honesty, fairness and justice. .

Of all prﬂfﬁﬂﬂlﬂﬂ.ﬁ, the dispensation qf ]uabma requires the
higheat degree of piety, the acutest senss of responsibility and
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the greatest measure of the fear of God. Graduates from our
law oolleges must, therefore, be persons fit to take the place of
such luminaries of our history like Qadi Shurayh, Imam Abu
Hanifah, Imam Malik, Imam Ahmad Ibn Hanbal, Imem Shafe'i
and Qadi Abu Yusuf. These colleges must produce persons of

gérong and dependable character who, while deciding a case in
the light of the Shari’ah, have their eyes fixed on God and are
not at all swayed by greed, fear, personal interest or individul
ikes and dmhkaa, and who may not deviate from what they
believe and know to be right out of any consideration
whatsoever. '

'IV. Reform of Judicial Sysie

In order to prepare the Ffound for the enforcement of
Islamic law, we will have to introduce many reforms in our
judicial system also. Leaving aside other less important
faotors, I will mention only two of them which are most
important from the Islamic point of view.

(1) The first problem which deserves attention is the legal
profession whioh is one of the worst and probably the greateat
banes of the present judiocial system. From the moral point of
view not & single argument can be put forward in its favour and,
in. the prautmnl field, there is not & single genuine requirement
of court procedure for which a better alternative cannot be
provided for. This profession stands in such contrast with the -
principles of Islam that as long as it exists, it would be extremely
difficult to enforce the Islamic law in its real spirit. Moreover,
if the same jugglery is prnutmed with the Law of God as is being
practised day in aod day out with the man-made law, that may
ot only deprive us of justice but may also rob us of our faith.
It ia, therefore, imperative that this profession in its present
form is gradually abolished.

Theoretically speaking, the task of the lawyer is to help tha
" eourt in underatanding the law ahd applying it to the case under
trial. In principle, such & need cannot be denied. It can also
be accepted that two experts of law may hold different opinions
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regarding the same case. It is also possible that in the opinion
of one of the experts the oase of a certain party may be stronger
than that of the other and vice versa. Thus, in order to arrive at
& sound judgment, it may be useful for the court to know and
-heu.r the nrgunients put forward on behalf of both the parties.
But the question is : Are these ends achisved in acfusl practice
and does this profession really meet this just requirement ?

~ Actually, the situation is very different. A, person possessing
- legal knowledge and insight sells his services in the market.
Such a person is always ready fo think out and produce legal
points in favour of the highest bidder, irrespective of the merits
of the case. Thus a lawyer is not at all concerned whether hig
client i8 in the wrong, whether he has committed a crime or i
innovent, whether he wishes to get what is rightfully due to him
or wants to enoroach upon the rights of others. Again, a lawyer
- has also no conoern with the spirit and the real object of the law
itaslf and whether, in that sepse, the oase of his olient is just or
unjust. What concerns him is that & certein person has paid him
his feer for pleading the case on his behalf. Odm&quanﬂy, he
prepares the case and gives it a legal shape. He hides its weaker
points, plays up the favourable ones and picks out from the facts
of the case and from the evidence only such points as streng-
then the side faken by him, He also tries to influence and confusc
the witnesses so that the actual facts of the case—if they go
against his olient—remain in the dark or at least become
doubtful. It is-the supposed duty of & lawyer to put forward
only such interpretations of the Iaws as serve his client’s
purpose and to strengthen it by referring to legal precedents,
Thus, ke tries, in a way, to mislead the judge and circumoent ihe
process of justice. All this is done only to extract from tha
judge a ]udgmﬂnt Which imin favour of his olient, and not the
one which is desirable.from the point of view of justice.

A lawye-r does not worry at all whether a criminal is being

aoquitted or an innocent person is being convieted, whether s
Person loses his right or usurps someone else’s. It is not his
business to support truth snd uphold . just cause. He is not
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there to ha.va'ju_stica done ; his sole aim is money ! For him,

anyone prepared to pay the highest amount is always in the
right. Can a legal profession of sush & nature be declared right
and just if we have even the least regard for Islsm § Can any
man with moral values, a hoalthy conscience and the fear of
- God, take such an awful responsibility upon himself as to have
a wronged man deprived of justice and to see that the wrop gdoer
continnes to enjoy the frait of his wickedness ¥ And can the
advice of such legal experta who are paid to present a one-sided
picture be of any help to the court in deciding a ocase jusily 1
Who can believe that the difference of opinion in the
interpretation of the lawyers *hired” by opposing parties, cap
reasonably be honest and genuine ¢ Surely, both of them would
have put forward just the contrary arguments with the same
vehemence, had their olients bepn exchanged between them.

It in, therefore, apparent that incalculable disservigs has
been done to the cause of law and justice by making law a pro-
fession. It has given premium to the violation rather than the
observance of law. ¥t has corroded the entire oollective life and
has made over politics extremely dirty. In factit is during the
lawyer's educational life itself that the geeds of an immoral
attitude are sown, College debates make them habituated to
speak againat their convictions. The real gualification of a good
debator is considered to be his capacity to speak with the same
vigour and eloquence both for and against a propoaition,*
regardless of his personal views. The edge of his proficiency in
speaking and arguing against truth is further sharpened during
the course of his praotice in law and he becomes perfect in using
his mind and his tongue against the dictates of his conscience,
Then, this malady does not atop here. When these people, with
this moth-eaten character, enter.the arena. of public life and
polities, they poison the academiec, cultural and political life of
the whole nation, .

Islam is in no way prepared %o tolerate anch an ugly state of
affaira. and there is no place within its legal and judicial stine-
Jture for this 'prufegainn. 88 it is prevalent now-a-days ; for in ita -
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present form it is quite contrary to the wpirit end traditions of
Islam. Muslims have ruled almost half the then.known world
- during the last ten or twelve centuries but one cannot find even
a trace of the legal profession in their judicial system. On the
contrary, the muftis of the past had always had independent
meane of livelihood and used to render "the service of issuing
edicts and helping the courfs in the elucidation of points of law,
gratts, In view of the increased need of our time, we can per.
manently engage the required number of legal experts including
specialiste in different branches of Law in cities, towns and
villages; and give them reasonable salaries from the government
exchequer. But every effort should be made to kesp them
immune from any obligation to any of the contending parties.
The approaeh to them by any of the partiee to a case should be
prohibited and none of them should be allowed to render any
‘“service’’ to them in any form, thus keeping them all the time
completely immune from every type of pressure or allurement.
Even the government should not have the right of putting any
pressure on them, just as it is not entitled to influence the
opinion of the judges. The courts can refer cages to them and
- solicit their opinion. If there is any différence of opinion, they
can be asked to appear in courts and argue their respective view-
points, During the proceedings of a ocase, besides the cross-
examination of the witnesses by the court, these legal experts
shouid also be entitled to extract facts from them which throw
any light on the case. This will really help the courts in the
corvect interpretation and application of law. Honest differences
of opinion among legal experts will atill be there. But his will
help in solving many a knotty legal problem : this will also save
- much of the time that is wasted due to the cleverly made-up
¢ases and false evidence. And, above all, this wll go a long
way in effectively checking litigation which is 5o rampant in our
society, moatly due to this legal profession,

_ There is, however, one important gap that we shall have to
fill up in the absence of the lawyer#. This concerns the prepara-
tion of the cases for presontation to the courts, This is a genuine



necexsity of litigant public and without a proper machinery for
~ this purpose they will not only themselves experience much
inconvenience but also waste much of the valuable time of our
courts and confuse them by putting up their cases in an irregular
and incomplete form. A solution .of this problem is that we
may revive the old institution of ‘“Mwkhiari** which existed in
the past and satill eontinnes in a deteriorated form in some parts
of our country, OQur law colleges should hold subsidiary classes
to teach the procedural law to the people of average education
and make them conversant with the practical aspects of the
judicisl business. The duty of such persons wounld be to give a
‘legal shape to a case Bo that it may be properly presented in a
sourt of iw.. They would also instruct the parties regarding
judicial procedure at the various stages of & case. These people
may be allowed to charge fees for their services. This will not
lead to the evils that we find in the present-day legal profession.

(2) In order to make the country's judicial system conform
to the Islamic ata.nda.rd'a, another importent reform is needed,
and that is the abolition of the court-fes. ' This is & pernicious -
innovation and we Muslims were not even acquainted with it
before the domination of the Western political thought and
values over us. It ia foreign to the very spirit-of Islam that our
courta of law, instead of rendering the service of dispensing
justice, should be tnrned into ‘shops of law' whose doors are
closed for the persons who are not in a position to pay the price
of their services. Thia state of affairs is reminiscent of the
British regime and now that foreign rule has eome to an end, we
feel -that this evil shonld also go. We want to see’ our courts
funotioning on Yslamic concepts, according to whioh diapensing
of justice is not a ‘business’ but a religious duty of every
Muslim and of their state most of all—a duty for whioh no fees
should be charged. |

One might say that if the court-fee 18 abolished, how will
the axpanseﬁ incurred on the" judiciary be met ¥ I wish to
mention the following two points in this regard : '

Firstly, under an Ielamio dispensation the present heavy
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judioial establishment, rendercd indispensable by the current
state of affairs, will no longer be necessary. Abolition of the
lawyer’s profession will also play its part in reducing litigation.
Moreover, the duration of the cages will Ba_mnnidar&bly reduced.
Social, economie and moral reforms will go a long way in curtail-

ing the number of cases. Adequate training of police and jail
officials and reforms in these departments will also indirectly
_ ‘contribute to reducing the number of crimes. Thus we will not
be in need of a8 many judges and magistrates and as heavy a
judicial establishment as we need at present, consequently, there
will be quite a remarkable decrease in the expenditure of our
judicial department.- Besides that, in an Islamie state the soalea
of pay also will not be the sgame as they are today,

After all these reforms and other curtailments of expsnditure
and the burden of expenditure of the judiciary on our national
exchequer will become much lighter and, instead of imposing it
on those who need and seek justioe, we can distribute it over
those persons who go to the courts to serve their unjust ends or
those who are greatly benefited by them. ¥or instance, we can
fine such persons who try to evade summeons ‘or file fietitious
suits. The fine imposed upon criminals can also be used for the
same purpose. Besides this, a person who gets a decree from a
oourt worth more than a certain amount of money may be taxed
aocording to a certain fixed rate. If, in spite of all this, the
judicial department has a deficit balence of expenditure, the

deficit can be met from the national exchequer, because to
dispense justice among the people is, a8 has been said earlier,

one of the basic obligations of an Islamic state. If the exchequer
bears the burden of police, ednoation and health services, why
should it not finance the administration of justice 1 |
- The above are a fow suggestions which, I think, must be put
into practice in order to make the enforcement of Islamio law
possible in this country, I request the scholars and those who
have practical experience in legal and judicial matters to thragsh
out these suggestions and try to supplement them wherever need
be. In the meantime I hope that this explanation of mine will,
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to some extent, satisfy those who entertain the wrong notion
that the enforoement of Islamio law is not possible at present,
and will make them understand that this work can be done. It
‘will also enable them to-have an idea of the ways and means of
doing this important task. But the enforcement of the Islamie
law requires primarily an urge—an ir reprﬁaaible urge-—to do the
- job. What we need is a group of people—a leadership—which
is imbued with the spirit of Islam and which is determined to
establish Islam, ocome what may. We all know that if a
building has to be constructed, the objective cannot be achieved
if the architects who know the design of the building and have
the will to construct it and possess the requisite resources, ATo®
not available. On the other hand, if they are a.vmlu.ble, anything
can be built—be it a temple or a mosgue,
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Chapter 4

Political Theory of Islam

WHAT is Islam and how does it appreoach the
political problem ! ‘What is its political philosophy ?
Whet are the Quranic fonndetions of the Islamic
state t What are its basic characteristics t its
fandamental principles ¥ its ultimate objectives ¢
—These questions had begun to agitate the minds of
the Muslim India at the very outest of its contemporary
political awakening., In the tumultuous years of the
pre nineteen forty era, Muslims were in a bewildered
state of mind. They had not clear-cut destination
before them. Emotionally they were all for Islam but
they lacked a clear idea of the Islamic political order.
They were, to borrow the words of Tennyson, like :

An infant orying in the night -

An infant erying for the light

And with no language but a ory.

' Maulana Maududi tried to ‘present the Islamie
scheme of life to the Muslim India which was crying
for it. In this connection he also wrote & paper on
the ‘Political Theory of Islam’ which wae read at a
meeting of the Inter-Collegiate Muslim Brotherhood,
Lahore in October 1930, The papsr was published
in the form of a pamphlet. We are presenting hero
its English rendering. {'he paper has also been
~ revised in accordance with he instruotions of the
suthor, - | —Editor.



POLITICAL THEORY OF ISLAM
I .

WITH certain people it has become a sort of fashion to
~ somehow identify Islam with one or the other system of

life in vogue at the time. 8o at this time also there are poeople
who say that Islam is & demooracy, and by this they mean to
imply that there is no difference between lslam and the demo.
craoy as in vogue in the West. Some others suggest that Com-
munism i3 but the latest and revised version of Tslam and it is in -
- the fitness of things that Muslims imitate the Communizat oxperi-
- ment of Soviet Russia. Still some others whisper that Islam has
elements of dictatorship in it and we should revive the cult of
‘‘obedience to the Amir’’ (the leader). All these pecple, in their
- misinformed and misguided zeal to serve what they hold to be
the cause of Islam, are always at great pains to prove that
Islam oontains within itself the elements of all types’of contem-
porary social and political thought  and action. Most of the
poople who indulge in this’ prattle have no clear ides of the
Islamic way of life, They have never made nor try to make a
systematio study of the Islamio political order—the place and
nature of democraoy, social justice, and equality in it. Instead
they behave like the proverbial blind men who gave altogether
contradictory desoription of an elephant hecause one had been
able to touch only ite tail, the other its legs, the third its belly
and the fourth its ears only., Or perhaps they look upon

l Islam as an orphan when sole hope for survival lies in winning
the patronage and the sheltering care of some dominant ceoed.
'That is why some people have begun to present spologies on
Islam's behalf, As a matter of fact this attitude emerges
from an inferiority complex, from the belief that we as Muslims
oan earn no honour or respect unless we are able to show that

oyr religion ressmbles the modern oreeds and it is in agreement
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with most of the contemporary ideologies. These people have
done a great disservice to Islam ; they have reduced the politicsl
theory of Ialam to & puzzle, & hotechpotch. They have turned
- Islam into & juggler’s bag out of which can be produced anything
that holds & demand ! Such is the intellestual plight in which
we are enguifed, Perheps it is o result of this sorry state of
affairs that some pople have even begun to say that Islam hes
no political or economio aystem of its own and anything cap fit
into ita scheme, | -

In these circumstances it has beeome esgsential that a careful
study of the political theory of Islam should be made in & soien-
tific way, with & view to grasp ite real meaning, nature, purpose
and significance. Such a systematic study alone can put an end
to this confusion of thought and silence those who out of ignor-
ance proclaint that there is nothing like Islamic political theory,
Islamic social order and Islamic culture. I hope it will also
bring to the warld groping in dafkness the light that it urgently
needs, although it is not yet completely conscious of such a need.

1

FUNDAMENTALS OF ISLAM

. It ahould be clearly understood in the very beginning that
Islam is not a jumble of unrelated ideas and incoherent -modes
of conduct. Itis rather a well ordered system, a consistent
whole, resting on & definite set of clear-out postulates. Its
major tenets as well as detailed rules of conduct are all derived
from and logically conneoted with ite basio principles. All the
rules and regulations that Islam has laid down for the different
spheres of human life are in their essence and spirit a reflexion,
an extension and corollary of its first prinociples, The wvarious
phages of Islamic life and activity flow from these fundamental
postulates exactly as the plant uﬁruubn forth from its seed. And
just as even though the tree may spread in all directions, all its
leaves and branches remsin firmly attached to the roots and
derive sustenance from them and it is always the seed and the
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root which determine the nature and form of the tree, similar is
the case with Islam. Its entire schems of life also flows from
its basic postulates. Therefore whatever aspect of the Islamic
ideology one may like to study, he must, first of all, go to the
roots and look to the fundamental principles, Then and then
alone he can have a really correot and satisfactory underatanding
of the ideclogy and its specific injunotions and & real
appreciation of its spirit and nature.

The Mission of the Prophets

The mission of a prophet is to propagate Islam, disseminate
‘the teachings of Allah and establish the divipne guidance in this
world of flesh and bones. This was the mission of all the divinely
mapwad prophets who appeared in suocession ever since the
man’s habitation on earth up to the advent of Muhammad
(peace be upon him). In fact the mission of all the pruphets
wag one and the same-~the preaching.- of Islam. And Prophet
Muhammad (peace be upon him) was the last of their line.
With him prophethood came to an end and to him was revealed
the final code of humﬂ.n guidance, in all its completeness. All
the prophets nunvﬂyed to the mankind the guidance whioh was
revealed to, them and asked it to acknowledge the absolute
sovereignty of God and to render unalloyed obedience to Him,
This was. the mission whmh each one of the prophets was
agsigned to perfurm

At first sight this mission appears to be very simple and
innocuous. But if you probe & listle deeper and examine the
full significance and the logical and practical implications of
Divine Sovereignty and the concept of Tawheed (the Unity of
Godhead), you will soon realise that the matter is not so simple
a8 it appears on the surface, and that there must be something
revolutionary in a doctrine which roused such bitter opposition
and sustained hﬂﬂtlllt_‘,r on the part of the non-believers.. What
strikes us most in the long history ¢f the prophets ia that when.
ever these servants of God proclaimed that ‘““‘there is no ilah
{object of worship) ‘except Allah”, sll the forces of evil made
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common cande to challenge them. Ifit were merely a call to
how wown in the places of worship before one God with perfect
freedom outside these sacred precinets to owe allegiance to and
carry out the will of the powers that be, it would have been the
‘height of folly on the part of the ruling classes to suppress the
religious liberties of ita loyal subjeote for a minor matter which
had no bearing on their attitude towards the established
government. Let us therefore try to explore the real point of
dispute between the Prophets and their opponents. |
There are many verses of the Qur'an which make jt
absolutely clear that the non-believers and  polytheists too, who
opposed the prophets, did not deny the existence of God nor
that He was the sole Oreator of heavens and earth and man, nor
that the whole mechanism of nature operated in acocordance with
His commands, nor that it is He Who pours down the rain,
drives the winds and controls the sun, the moon, the earth and
everything else. Says the Qur'an : | |
“Say: unto whom (belongeth) the earth and whosoever-
ig therein, if ye have knowledge ¥ They will say : unto
Allah. Bay : Will ye not then remember § Say: Who is
Lord of the seven heavens, and Lord of the Tremendous.
Throne ¥ They will say : Uato Allah (all that belongeth).
Say : Will ye not then keep duty (unto Him) * (Say): In
Whose hands is the dominion over all things and He pro-

tecteth, while against Him there iz no proteotion, if ye
have knowledge ¥ They will say: Unto Allah (all that

belongeth). Say: How then are ye bewitched” ¢
' (23 : 84-89).
“And if you were to ask them : Who created the-
heavens and the earth, and constrained the sun and the.
‘moon (to their appointed task) ¥ they would say : Allah.
How then are they turned away !......... And if thou wert
to ask them : Who causeth water to come down from the
sky, and therewith reviveth the earth after its.death ?
they verily would sev : Allah’. (29 : 61-63)
““And if thous#iéy] them who creatod them, they will
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surely say : Allah. How then are they turned away™.
| | | (43 : 87)

These verses make it abundantly clear that the dispute was
not about the existence of God or His being the Creator and
Lord of heavens and earth. All men acknowledged these truths.
Hence there was no question of there being any dispute on what
was already admitted on all hands, The question sarises, then -
what was it that gave rise to the tremendous opposition that
every prophet without any exception had to face when he made
this oall ¥ The Qur’an states that the whole dispute centered
round the unhcompromising demand of the prophets that the
non-believers should reccgnise as their rabb (Lord) and siak
. (Master and Law-giver) also the very Being whom they
acknowladged as their Creator and that they should assign this
position to none else, But the people were not prepared to
accept this damand of the prophet.

Let us now try to find out the real 0ause uf the refusal and
what the tﬂl"m_l tlah and rabdb mean. Furthermore, why did the
prophet insist that Allah alone should be recognised and
acknowledged as ilak and rabb and why did the whole world
‘range itself againat them upon this apparently simple demand %

The Arabic word slak stands for ma'bud (f.6., the objeet of
worship) whioh in itself is derived from the word ‘abd, meaning
a servant or slave. The relationship which exists between man
and God is that of ‘the worshipper' and ‘the worshipped’. Man
is to offer “sbadaé to Glod and is to live like His ‘abd.

And ‘sbadaé doeg not merely mean ritnu_.l or any apecific
form of prayer. It means a life of continuous service and
. unremitting obedience like the life of a slave in relation tfo his
Lord. To wait upon & person in service, to fold one’s hands in
reverence to him, to bow down one’s head in acknowledgement
of hie elevated position, to ceinet oneself in cbedience to his.
commands, to oarry ont his orders and cheerfully submit to ail
‘she toil and discipline involved tharmn, t0 humble oneself in the
nresence of the master, to offer what he demands, to obey what
& commands, to set one’s face steadily against the cause of his
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displeasare, and to saorifice even one's life when such is his
pleasure—these are the real implications of the term ‘sbadat
(worship or service) and a man’s true mae‘bud (object of worship)
is he whom he worshipa in this manner,

.And what is the meaning of the word ‘rabb’ ¥ In Arabic it
literally means ‘‘one who nourishes and sustains and regulates
and perfeots’’, Sinoe the moral conscionsness of man requires
that one who noarishes, sustainge and provides for us has a
guperior olaim on our allegiance, the word rabb is also used in
- the sense of masfter or owner. For this reason the Arabic
equivalent for the owner of property is rabb al-mal and for the
owner of & house, rabb al-dar. A person’s ‘rabbd’ ia one whom he
looks upon as his nourisher and patron ; from whom he expects
favour and. obligations; to whom he looks for honour
advancement and peaoe ; whoso displeasure he considers to be
prejudioial to his life and happiness ; whom he declares to be
his lord and master ; and lastly, whom he follows and obeysl °

Keoping in view the real meaning of these two words ‘ilah’
and ‘rabb’ it can be easily found who is it. that may rightfully
claim to be man’s Ilgh and Rabb and who oan, therefore, demand
that he should be served, obeyed and worshi ppﬁd. Trees, stones,
' rivers, animals, the sun, the moon and the stars, none of them
can venture to lay claim to this position in relation to man., It
is only maa who can, and does, claim godhood in relation to his
follow-beings. The desire for godhood can take root only in
man’a mind. It is only man’s excessive lust for power and desire
for exploitation that prompts him to project himself on other
people as & god and extract their obedience ; foroe them to how
down before him in reverentisl awe, and make them instruments
of hie self-aggrandisement. The pleasure of posing as a god is
more enchanting and appealing than anything else that man has
yot been able to discover. Wheever possesses power or wealth
or cleverness or 'lﬂj’ gther Eupﬂnr faculty, dﬂ?alhpa a strong

_For detailed discussion over thl mommg nnd mnﬂapt of ilak and rabb

seo : Abul Ala Maududi, wm E ¢ Char Bunyeds lstélahen (Four
Basic Tﬂrmﬂ of the Qur'an) Islamijc Publioations, Ltd., Lahore,
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inclination to outstep hia natural and proper limits, fo extend
his area of influence and thrust his godhood upon such of his
fellow-men as are comparatively feeble, poor, weak-minded or
deficieat in any manner.

Such aspirants to godhood are of two kinds and acoordingly
they adopt two different lines of action, There ia a type of
poople who are co mparati vely bold or who possess adequate
means of forcing their claim on those over whom they wield
power and who consequently make a direct olaim to godhood.
For inatance, there was Pharaoh who was po intoxicated with
power and so proud of his empire that he proclaimed to the
inhabitants of Egypt : ‘‘Adna rabbakum al-a'la” (I em your
highest Lord). =

and ‘“Ma‘alimtu lakum min ilahin ghaire” (1 du not know
of any other ‘slah’ for you but myself).

When Prophet Moses approached him with a demand for the
liberation of his people and fcld him that he too should surrender
himself to the Lord of the Universe, Pharaoh replied that
ginoe he had the power to cast him into the prison-house, Moses
ghonld rather acknowledge him as ‘dlah.l Bimilarly, there waa.
another king who had an argument with Prophet Abraham.
- Ponder oarefully over the words in which the Qur'an has

narrated this episode. It says :
~ #“Bethink thee of him who had an srgument with

Abraham about his Lord because Allah had given him the
kingdom ; how, when Abraham said : My Lord is He Who
giveth life and causeth death, he anawered : I give life
and cause death. Abraham said: Lo! Allah causeth the
sun to rise in the East, so do thou cause it to come up from
the West. -Thua was the disbeliever king flabbergasted™.

: o (2 : 268)
- Why was the unbeliover king ﬂabbargn.at.ad ? Not because
he denied the existence of God. He did believe that God was

t-ha ruler af the umvarsa and tha.t Ha iloie mu.da the aun rise
L A ; .

LY -E-t-.-h . -
1, Jl-@ur"un; 24 1 29; 23: 33; ™ : 24,
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and set., The quesfion at issue wag not the dominion over the
sun and the moon and the universe but that of the allegiance of
the people ; not that who should be regarded as controlling the
foreces of nature, but that wko should have the right to claim the
obedience of men. He did not put forth the claim that he was
Allah ; what he actually demanded was that no objection should
be cast over the absoluteneas of hia authority over his subjects.
Hig a;uthnrity as the ruler should not be chailenged. This claim
wad based on the fact that he held the reins of government :
he could do whatever he liked with the property or the
lives of his people ; he had absolute power to punish his subjects
with death or to apare them. He, therefors, demanded from
Abraham that the latter should recognise him as his master,
serve him and do his bidding. But when Abrahar declared
that he would obey, serve and accept no one but the Lord of

the universe, the king was bewildered and shocked and did not
know how to bring such a person under his control,

This claim to godhood whioh Pharaoh end Nimrod had put
forth was by no means peculiar to them. Rulers all over the
world in ages past and present have advanced such claims, In
Iran the words ‘Khuda’ (Master) and *‘Khudawand’ (Lord) were
commonly employed in relation to the king and all the
coremonies indicative of servility were performed hefore him,
in spite of the fact that no Iranian looked upon the king as the
lord of the universe, that is to say God, por did the king
represent himself as such. Similarly, the ruling dynasties in
India claimed descent from the gods, the solar .and lunar
dynasties are woll khown down to this day. The ‘reja’ was
called ‘an-data’ (the provider of sustenance). and people
proatrated themselves before him although he made no pretence
of being God and his subjects never recognised him as such.
Much the same was, and still is, the state of affaics in all other
countries. |

Words synonymons with ‘ilah’ and ‘rabb’ are still used in
direct reference to rulers of many places. Even where this is
not qdﬂbum&r}’,_ the attitude of the people towards their. rulers
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is similar to what is implied by these two words. Tt is not
necessary for a man who claims godhoed that he should openly
declare himself to be an ‘slak’ or -‘rabd’. Al} persons who
exercise unqualified dominion over a group of men, who impose
their will upon others, who make them their  ingtruments and
seck t0 control their deatinies in the same manner as Pharaoh
and Nimrod did in the hey day of their power, are essentially
claimants to godhood, though the claim may be tacit, veiled and
unexpressed. And those who serve and obsy them admit their
godhood even if they do not say 80 by word of mouth,

In contrast to these people who directly seek recognition of
their godhood there is another type of men who do not possessd
the necessary means or strength to got themselves acoepted as
‘tiah’ or ‘rabb’. But they are resourceful and cunning enough to
cast a spell over the minds and hearts of the common people,
By the use of sinister methods, they invest some spirit, god,
idol, tomb, plant, or -tree with the character of ‘ilak’ and dupe
the common people suceessfully into believing that these objeots
are capable of doing them harm and bringing them good : that
they can provide for their needs, answer their prayers and afford
them shelter and proteotion from evile whioch besst them ali
aronnd. They tell them iuraﬂ’ent: ‘If you do not meek their
Ppleasure and approval, they will involve you in famines, epide-
mics and afflictions. But if you approach them in the proper
way and solicit their help they will come to your aid. We know
the methods by which they can be propitiated and their pleagure
can be secured. Wo alone can show you the means of "aocess to
these deities. Therefore, acknowledge our superiority, seek our
pleasurs and entrust to our charge . your life, wealth, and
honour’. Many stupid persons are caught in' thisdzap and thus,
under cover of false gods, is established the godhiod and
supremacy of priests and shrine keepers.

There are some others belonging to the same category who
employ  the n.r‘-ﬂ’n__ ‘of soothsaying. . astrology, - fortune-telting;
charms, incantations etc- There are yet others who, while
owing allogiance to God, also assert that one cannot gain direot
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access to (God. They claim that they are the intermediaries
through whom one should approach his threshold ; that all cere-
‘monials shounld be performed through their mediation ; and that
sll religions rites from one’s birth to death can be performed
- .only at their hands. There are still others who proeclaim them-
selves to be the bearers of the Book of God and yet they de-
liberately keep the common people ignorant of ita meaning and
contents. Constituiing themsslves into mouthpieces of God,
‘they start dictating others what is lnwfﬁl (haial) and what is nn-
lawfal (harem). In this way their word becomes law .and they
force people to obey their own commands instead of those of
God. This is the source of Brahmanism and Papacy which has
gppeared under various names and in diverse forms in all parts
of the world from times immemorial down to the present day
and in consequence of which certain families, races and classes
‘have imposed their will and authority over large masses of men

and women,

| If you wers to look at the matter from this angle, you will

find . that the root-cause of all evil and mischief in the world is
the domination of man over man, be it direct or indirect, This
was the origin of all the troubles of mankind and even to this
day it remains the main cause of all the misfortunes and vices
which have brought untold misery on the teeming humanity.

God, of course, knows all the secrets of human nature. Bus the
truth of this observation has also been confirmed and brought
home to humamty by the experiences of thousands of years that

man cannet help setting up someone or other as his ‘god’, ‘sluh’
and ‘rabb’;. and looking up to him for help and guidance in the

complex and baffling affairs of his life and obeying his com-
mands.  This fact has been established beyond question by the
historical experience of mankind that if you do not believe in
God, some artificial god will take‘Hia place in your thinking and
behaviour. It is even possible that instead of one real God, a
number of faise gods, ‘¢laks’ and ‘rabbs’ may impose themselves
upon ybu
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Even todsy man is enchained in the slavery of many a false
god. May he be in Russia or America, Italy or Yugoslavia,
' England or China, he is generally under the spell of some party,
some ruler, some leader or group, some money-magnate sor the
like in such & manner that man’s ocontro! over man, man’s
worship of man, man’s surveillance of man continue unabated.
Modern man has discarded nature-worahip, but man.worship he
still does. In fire, wherever you turn your eyes, you will find
that one nation dominates another, one clase holds another in
subjection, or a political party having gained complete ascend-
ancy, constitutes itself as the arbiter of men's destiny ; or again
in some places & dictator concentrates in his hands all power
and influence setting himseif up as the lord and master of the
people. Nowhere has man been able to do without an ‘tlah’ ! |

What are the cousequences of this domination of man by
man, of thig attempt by man to play the role of divinity ¥ The
same that would follow from a mean and incompetent person
being appointed a police commissioner or some ignorant and
narrow-minded politician being exalted to the rank of a prime
minister. For one thing, the effect of godhood is so intoxicating
that one who tastes this powerful drink oan never keep himpelf
under ocontrol, Even agsuming that self-control is possible, the
vast knowledge, the keen ingight, the unquestioned impartiality
and perfect disinterestedness whioh are required for carrying out
the duties of godhood, will always remain out of the reach of
man. That ie why tyranny, despotism, intemperance, unlawful
exploitation, and inequality reign supreme, whenever man's
overlordship and domination (tlakiyyat and rabubiyyai) over
man are established. The human soul is inevitably deprived of
its natural freadom ; and man’s mind and hesrt and his inborn
faculties and aptitudes are subjected to such vexatious restrio.
tions that the proper growth and development of his peraonaljty
is arrested. How truly did the Holy Prophet observe :

“God, the Almighty says : ‘I oreated men with a
- pliable nature ; then the devils came and contrived to lead
them astray from their faith and prohibited for them
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what I had made lawful for them’.’’1 .

As I have indicated above, this ia the sole cause of all the
migeries and conflicts from which man has suffered during the
long oourse of human history. This is the real impediment to
his progress. This is the canker which has eaten into the vitals
of his moral, intellectual, political and economio life, destroying
all the values which alone make him human and mark him off
from animals. So it was in the remote past and so it is today.
The only remedy for this dreadful malady lies in the repudiation
and renunciation- by man of all masters and in the explieit
recognition by him of God Almighty as his sole master and lord
~ (¢lah and rabb). There is no way to his salvation except this ; for
even if he were to become an atheist and heretio he would not be
able to_ shake himgelf free of all these masters (tlaks and rabbs),

This was the radioal reformation effected from time to time
by the Prophets in the'life of humanity. They aimed at the
demolition of men’s supremacy over man. Thair real mission
was to deliver man from this injustice, this slavery of false
gods, this tyranny of man over man, and this exploitation of the
weak by the strong. Their object was o thrust back into their
proper limits those who had over-steppod them and to rajse to
the proper level those who had been forced down from it. They
endeavoured to evolve a social organisation based on human
equality in which man should be neither the slave nor the

‘master of his fellow-beings and in which all men should become
the servants of one real Lord. The message of all the Prophets
that oame into the world was the same, namely :

“O my people, worship Allah. There is no $lak what-
ever for you excopt He'. (17: 59, 75, 86 ; also 11 : 50,

81, 84), |
This was precisely what Noah gaid : this ig exdctly what
Hud declared ; Salih affirmed the same truth ; Shoaib gave the
same message, and the same doctrine was repeated and confirmed
by Moaes, Christ and by Prupl}‘aﬁ Muhammad (peace bg upon

I Al-Madani, Altsehofat al-sanyya fil-Ahadith al-Qudsiyye, Hadith
No, 343, Daira't al-Ma‘arif, Hyderabad {Decomn), 1323 A.H.
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them all). The lsat of the Prophets, Mohammad (God’s blessing

#nd peace be upon him) said ; |

- | “I am only & warner, and theye iano God save Allah,
the One, the Absolute Lord of the heavens and the earth
and all that is between them™, (38 : 65-86) |

a “Lo | Your Lord is Allah Who oreated the heavens

and the earth in six days, then mounted He the Throne,
He covereth the night with the day,; which is ix haste to
follow and hath made the sin and the moon and the stars
subservient by His command, His verily is all creation
and (His verily is the) commandment”. (17 : 654)

~ “Buch is Allah, your Lord. There is no God save
Him, the Creator.of all things, so worship Him. And He -
taketh care of all things”, (16 : 102)

"“And they are not enjoined anything except that

~they should serve Allah, keeping religion pure for Him, as

men by naturg upright”. (98 : 8) . _

“Come to a word common between us and between
you, that we shall worship none but Allah. and that we
shall ascribe no partner unto Him and that none of wus
shall take others for lords beride Allah™. (3 : 64)

This was the proclamation that released the human soul
from its fetters and set man’s intellectual and material powers
free from the bonds of slavery that held them in subjection. It
relieved them of the burden that weighed heavily upon them and
was breaking their backs. It gave them a real charter of liberty
and freedom. The Holy Qur'an refers to this marvellous achieve-
ment of the Prophet of Islam when it says : -

“And he (the Prophet) retieves them of their burden
and the chaina that were around them”. (7 : 157)

111

FIRST PRINCIPLE OF ISLAMIC

POLITICAL. THEORY ~
. The belief in the Unity and the Sovereignty of Allah is the
foundation of the social and moral system propounded by the
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Prophets, It is the very starting-point of the Islamio political
philosophy. The basic principle of Islam is that human beings
must, individually end ocollectively, surrender all rights on
overlordship, legislation and exercising of authority over others.
No one should be allowed to pass orders or make commands in
his ouwm right and no oae ought to acoept the obligation to carry
out such commands and obey such orders. None is entitled to
make laws on hig own authority and none is obliged to abide by
them. This right vests in Allah alone ;
¢«The Authority rests with none but Allah, He com.
mands you not to surrender to any oune save Him. This is
the right way (of life)”. (12 : 40) |
“They ask : ‘have we also got some authority ¥' Say;
~ ¢g]l anthority belongs to God alone’.” (3 : 154)
«Do not say wrongly with your tongues that this is
lawful and that is unlawful®. (16 : 118)
1*Whoso does not establish and decide by that which
Allah hath revealed, such are disbelievers,”” (5 : 44)
Aoccording to this theory, sovereignty belongs to Allsh. He
alone is the law-giver. No man, even if he be 2 prophet, has the
right to order others in kis own right to do or not to do certain
things. The Prophet himaself is subject to God’s commands:

“T d6 not follow anything except what is revealed to
me". (6 : 50) |
Other people are required to obey the Prophet because he
enunsiates not his own but God’s commands :
“‘We sent no messenger save that he should be obeyed
by Allak’s leave”. (4 : 64)

“They are the people unto whom We gave the Serip-
ture and Command and Prophethood”. (6:90)

“It is not (possible) for any human being unto whom
Allah has givén 'the Soripture and the Wisdom and the
Prophethood that he should bhave thereafter said unte
mankind : Become slaves of me insitead of Allah; but
(what he said was) be ye faithful aarvnnts of the Lord”,

(3:79)
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Thus the main characteristics of an Islamic State that can
be deduced from these express statements of the Holy Qur’an
are an follows :—

(1) No person, class or group, not even the entire popula-
tion of the state as s whole, ean lay claim to sovereignty, God
alone is the real sovereign ; all others are merely His subjects ;

(2) God is the real law-giver and the authority of absolute
legislation vests in Him. The believers cannot resort to totally
independent legislation nor can they modify any law which God
haz laid dow, even if the desire to effect such legislation or
change in Divine laws is unanimous ;1 and

(3) An Islamie state must, in all respeots, bo founded upon
the law laid down by God through His Prophet. The govern-
ment which runs such a state wiil be entitled to obdience in its
capacity as a political agency set to enforce the laws of God
and only in so far as it acts in that eapacity. If it disregards
the law revealed by (God, its commands will not be binding on

the believers.
1V

- THE ISLAMIC STATE
ITS NATURE AND CHARACTERISTICS

The preceding discussion makes it quite clear that Islam,
speaking from the view-point of political philosophy, is the
very antithesis of seenlar Western demooracy. The philosophi-
cal foundation of Western democracy is the sovereignty of the
poople. In i§, this type of absolute powers of legislation—of
the determination of values and of the norms of behaviour—
rest in the hands of the people. Law-making is their preroga-
tive and legislation must correspond to the mood and temper of
their opinion. If & particular piece of legislation is desired by
the masses, however, ill-conosived, it may be from religious and

1. Here the absolute right of legislation ia being dissussed. In the Telamin
political theory this right veats in Allah alone, As to the scops and
extent of humnn legislation provided,by the Shari‘ah iteelf please ece
Chapter 2 ‘Legislation and Ij¢ihad in Islam' and Chapter 6 ‘Firat

- Principles of Inlamic State’,.— EBdiier,



Political Theory of Islam 139

moral viewpoint, stepe have to be taken to place it on the
statute book ; if the people dislike any law and demand its -
abrogation, howscever just and rightfyl, it might be, it has to
be expunged forthwith. This is not the case in Islam. On this
count, Islam has no trace of Western demooracy. Islam, as al-
ready explained, altogether repudiates the philosophy of popu-
lar sovereignty and rears its polity on the foundations of the
sovereignty of God and the vicegerenocy (Khilefaf) of man.l

A more apt pame for the Isiamio polity would be the
“kingdom of God” which is described in English as a “theo-
oracy”. But Islamie theoeracy is something altogether different
from the theocracy of which Europs had a bitter experience
wherein a priestly olass, sharply marked off from the rest of the
popalation, exercizes unchecked domination and enforces laws. .
of its own making in the name of God, thus virtually imposing
its own divinity and godhood upon the common people.2 Such
& system of government is satanic rather than divine, Contrary
to this, the theocracy built up by Islam is not ruled by any
particular religious elass but by whole community of Muslims
~Including the rank snd file. The entire Muslim population runs
the state in accordance with the Book of God and the practice
of His Prophet. If I were permitted to coin a new term, I
would describe this system of government as & ‘‘theo-demo- -
oracy”’, that is to say a divine demoeratio government, because

i

. Here it must be clearly understood that democracy ss a ‘philosophy’
and democraey as a ‘form of prgenisation’ are not the same thing. In
the form of organization, Yalam has its own system of democsraoy a3 i3
explained in the following pages. But as & philosophy, the two +.s.,
lslam and Western demoorecy are basically different, rather opposed
to each other.—Hditor, |

2. “Theoorany : a form of government in which God (or a deity) is

~ reoognised s the king or immediate ruler, and his laws are taken ag
the statute book of kingdom, these laws being usually administered
by a priestly order as his ministhrs and sgents ; herico {loosely) a
Bystem of government by & sacerdotal order claiming a divine commia-
sion”, ke Shorter Oxford Dictionary, Vol. I1, Oxford, 1956, p. 2106.
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under it the Muslims have heen given a limited popular sover-
eignty under the suzerainty of God. The executive under this
gystem of governmont is constituted by the general will of the
Muslims who have also the right to depnse it. All administra-
tive matters and all questions about which no explicit injuno-
tion is o be found in the Shari‘ah ave settled by the consensus
of opinion among the Muslims. Every Muslim who is capable
and qualified to give a sound opinion on matlers of Islamic
law, is entitled to interpret the law of God when such interpre-

tation becomes necessary. In this sense the Islamic polity is a
democresy. But as hag been explained above, it 15 3 theocracy

in the sense that where an explicit command of God or His
Prophet already exists, no Muslim leader or legislature, or any
religious soholar can form an independent judgment, not even
all the Muslims of the world put together, have any right to
make the least alteration in it. .

Before proceeding further, I feel that I should put in a
word of explanation as to why these limitations and restrictions
have been placed upon popular sovereignty in Islam, and what
is the nature of these limitations and restrictions. It mey be
gaid that God hag, in this manner, taken away the liberty of
human mind and intellect instead of safeguarding 1t as I was
trying to prove. My reply is that God has retained the right of

" legislation in His own hand not in order to deprive man of his
natural freedom but to safeguard that very freedom. His purpose
ia 10 save man from going astray and inviting his own ruia.

One can easily understand this point by attempting a little
analysis of the so-called Weatern sccular democracy. It is
olaimed that this demooracy is founded on popular sovereignty.
But everybody knows that the people who oonstitute a state do
not all of them take part. either in legislation or in its adminiat-
ration. They bave to delegate their sovereignty to their elected

representatives so that the latter may make and enforce laws
on their behalf, For this purpose an elactoral system ia set up.
But as s divoroe has beon effected between politics and religion,
snd as a result of this secularisation, the society amd particu-
 larly ita politically active elomenta have ceased to attach much

i~
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“or any importance to morality and ethics, And this is also a
fact that only those persons generally come to the top who can
dupe the masses by their wealth, power and deceptive, propa-
ganda, Although these representatives come into power by the
votes of the common pecple, they soon set themselves up as an
independent authority and assume the position of overlords
(tlahs). They often make Jaws not in the best interest of the
people who raised them to power but to further their own
seotional and class interests, They impose their will on the
people by virtue of the authority delegated to them by those
ovet whom they rale. This is the situation which beseta people
in England, Americs and in all those countries which claim to
be the haven of secular democraoy. |

Even if we overlook this aspect of the matter and admit
that in these countries laws are made according to the wishes
of the common people, it has been established by experience
that the great mass of the common people are incapable of
perceiving their own true interests. It is the natural weakness
of man that in most of the affairs conoerning his life he takes
into consideration omnly some one aspect of reality and loses
sight of other aspects. His judgments are usually onesided and
he is ewayed by emotions and desires to such an extent that
rarely, if ever, can he judge important matters with the im-
partiality and objectivity of scientific reason. Quite often he
reject the plea of reason simply because it conflicts with his
passiona and dﬁﬂl[’ﬂﬂ I can éite many inatances in support of
this contention but- 40 avoid .prolixity I shall content myself
with giving only one erkampfﬁ + the Prohibition Law of
America. It had been rationally and logically established that
drinking is injurious to health, produces deleterious effects on
mental #nd intellectual faculties and leads to disorder in hyman

society. The American public accepted these facts and agres to
| the enectment of the Prohibition Law. Accordingly the law
was passed by the majority vote. But when it was put into
effect, the very same people by whose vote it had been passed,
revolted against it. The worst kinds of wine were illicitly
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manufactured and consnmed, and their nse and consumption.
became more widespread than before. Crimes increased in
number. And eventually drinking wes legalised: by the vote
of the same people whe had previously voted for its prohibiti-
on. This sudden change in public opinion was not the result
of any fresh scientific discovery or the revelation of new facts
providing evidence against the advantages of prohibition, but
because the people had been completely ensalved by their habit
and could not forego the pleasure of seif-indulgence, They
delegated their own sovereignty to the evil spirit in them and
set np their own desire and passions at their “*ilaks” (gode) at
whose call they all went in for the repeal of the very law they
had passed after having been convinced of its rationality and
correctness, There are many other similar instances which go
to prove that man is not competent to become an absolute
legislator. Even if he secures deliverence from the servies of
other iiahs, he becomes a slave to his own petty passions and
exalts the devil in him to the position of a supreme Lord.
Limitations on human freedom, provided they are appropriate
and do not deprive him of all initiative are absolutely necessary
in the interest of man himself,1

That is why God has laid down those limits which in
Islamic phrageology, are termed ‘Divine Limits’ (Hudud-Allah)
These limits consist of certain prineiples, check and balances
and specific injunctions in different spheres of life and aotivity,
and they have been prescribed in order that man may be
trained to lead a balenced and moderate life. They are intended
to lay down the broad framework within which man ia free to
legislate, decide his own affairs and frame subsidiary laws and
regulations for his conduect. These limits he is not permitted to

Sl B L

l. The guestion however is: Who is to impose these restriotions ?
According to the Islamie view it is omly Allah the Lrultur, the
Nnurllhar. the All- Knowing Who is eatitled to imposs regtriotions on
human freedom and not any man, No man is entitled to do so, If
'&ny man arbitrarily imposes restrictions on humen freedom, that is

despotism pure and simple. In Islam there i no plate for such
despotiam.—Hditer, *
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overstep and if he does go, the whole scheme of his life will go
. aWay.

Take for example man’s esconomie life. In this sphere God
has placed certain restrictions on human freedom. The right to
private property has been recognised, but it is qualified by the
obligation o pay Zakat (poor dues) and the prohibition of
interest, gambling and speculation. A apecifio law of inheritanoce
for the distribution of property among the largest number of
surviving relations on the death of its owner .has been laid
down and certain forms of acquiring; accumulating and spending
wealth have been declared unlawful. If people observe these
just limits and regulate their affairs within these boundary
walls, on the one hand their personal liberty is adequately safe-
guarded and, on the other possibility of class war and domina-
tion of one class over another, ~which begins with capitalist
" oppression and ends in working-class dictatorship, is safely and
conveniently eliminated.

Bimilarly in the sphers of family life, God has prohibited
the unrvestricted intermingling of the sexes and prescribed
purdah, recognised man’s guardianship of woman, and clearly
defined the rights and duties of husband, wife and children.

The laws of divorce and separation have been clearly set forth,
conditional polygamy has been permitted and penalties for
fornication and false accusations of adultery have been pres-
cribed. He has thus laid down limits which, if observed by

man, would stabilise his family life and make it a haven of
peace and happinesg. There would remain neither that tyranny

of male over fomale which makes family life an inferno of -
cruelty and oppression, nor that satanic flood of female liberty
and licence which threatens to destroy human ecivilization in

the West. . | - _
In like manner, for the preservation of human culture and
society God has, by formulating the law of Qisas (Retaliation),
commanding to cut off the hands for theft, prohibiting wine.
drinking, placing limitations on uncovering of ono's private
parts and by laying down e few similar permanent rules and
regulations, closed the door of social disorder for ever. I have
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no time to present to you a complete liat of all the Divine
Limits and show in detail how essential each one of them is for
' maintsining equilibrium end poise in life. What I want to
bring home to you here ia that through these injunctions God
has provided s permanent and immutable code of behaviour for
man, and that it does not deprive him of any esgential liberty
nor does it dall the edge of his mental faculties. On the con- .
trary, it sets a straight and clear path before him, so that he
‘may not, owing to his ignorance and weaknesses which he
inherently possesses, lose himself in the maze of destruetion and
snatead of wasting his faculties in the pursuit of wrong endas, he
may follow the road that leads to snooess and progress in this
world and the hereafter, If you have ever happened to visit &
mountainous region, you must have noticed that in the winding
mountain pathe which are bounded by deep caves on the one
gide and lofty rocks on the other, the border of the road 18
barricaded and protected in such & way as to prevent travellers
from straying towards the abyss by mistake. Are these barri-
cades intended to deprive the way-farer of his liberty } No, as
a matter of faot, they are meant to proteot him from destrue-
tion ; to warn him at every bend of the dangers ahead and to
show him the path leading to his destination. That precisely
is the purpose of the restrietions (hudud) which God hsa laid
down in His revealed Code. These limits determine wiaat
" direction man should take in life’s journey and they guide him
at avarj,r turn and pass and point out to him.the path of safety
which he should steadfastly follow. .

As 1 have already stated, this oode enacted as it is by God,
is unchangeable, You can, if you like, rebel agsinst if, as some
 Muslim countries have done. Buf you cannot alter it. It will
continue to be unalterable %ill the last day. It has its own
avenues of growth and evolution, but no human being has any
right to tamper with it, Whenever the Islamic State comes into
existenoce, this code would form itg fundamental law and will
constitute the mainspring of all its legislation. Everyone who

desires to remain a Muslim is under an obligation to follow the
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Qur’an and the Sunnah which must constitute the basic 1&1; of
an Islamic State,

The Purpase of the Istamic State

The purpose of the state that may be formed on the, basis
‘of the Qur’sn and the Sunnak has also been laid down by God.
The Qur’an saya : |

“We verily sent Our messengers with elear proofs, and
revealed with them the Scripture and the Balance, that

- mankind may observe right measure ; and We revealed
iron, wherein is mighty power and (many) uses for man-
 kind™. (57: 2b)

In this verse steel symboliges political power and the verse
also makes it cloar that the mission of the prophets is to create
conditions in whioh the mass of people will be assured of social
justice in accordance with the standards enunciated by God in
His Book which gives explicit instrustions for a well-disciplined
mode of lifs. 1n another place God has said :—

“(Muslims are) those who, if We give them power in
the land, establish the system of Salat (worship) and Zakat
{punr dues) and enjoin virtne and forbid evil and inequity™.

(ZZ : 41)

"Ynu are the best community sent forth unto man-
kind ; ye enjoin the Blght coduot and forbid the wrong |
and yeo believe in Allah.” (3: 110)

It will readily become manifest to anyone who reflects upon
these verses that the purpose of the state visualized by the Holy
Qur’an iz not negative but pnaltwa The objeet of the state is
not merely to prevent people from exploiting each other to
safeguard their liberty and to protect its subjects from foreign
invasion. It aleo aims at evolving and developing that well.
balanced systam of sonial justice which has been set forth by God
in His Holy Book. Its object is to eradicate all forms of eviland
to encourage all types of virtue and excellenes expressly men-
tioned by God in the Holy Qur’an. For this purpose politieal
power will be made use of as and when the occasion demands ;
all means of propaganda and peaceful persussion will be
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employed ; the moral education of the people will aiso be under-
taken ; and social influence as well as the force of publie opinion

will be harnossed to the task,
Islamic State is Universal and All-Embraciog -

A state of this sort cannot evidently restrict the scope of its
gotivitien. Ite approach is universal and sll-embracing. Its
sphere of activity is coexteunsive with the whole of human life.
It seeks to mounld every aspsot of life and activity in uumunanua
with its moral norms and programme of social reform. In suoh
" a state no one can regard any field of his affairs as personsl and
private. Considered from this aspect the Islamic State bears a
kind of resemblance to the Fasciat and Communist states,
But you will find later on that, despite its all-inclusiveness, it is
something vastly and basically different from the totslitarian
and anthoritarian states. Individual liberty ia not suppresssd
under it nor is there any trace of dictatorship in it. It presents
the middle course and embodies the best that the human soviety
has ever evolved. The excellent halance and moderation that
characterise the Islamioc system of government and the precise
distinctions made in it between right and wrong elicit from all
men of honesaty and intelligence the admiration and the admis-
sion that suoch & balanced system could not have been framed by
anyone-bhut the. Omniscient and All-Wise God.

Islamic State is an Ideological State

. Another characteristio of the Islamio State is that‘. it ia an
1daulﬂgi_nn.l state. It is clear from a oareful consideration of the
Qur'an and the Sunnah that the state in Islam is based on an
ideology and its objective is to establish that ideology. State
ia an instrument of reform and must act likewise. It 18 & dictate
of this very nature of the Islamie State that such a state should
be run only by those who believe in the ideclogy on which ib is
based and in the Divine Law whioch it is assigned to administer,
The administrators of the Islamic State must be those whose
whole life is devoted to the ubaarvanﬂu and enforcement of this
Law, who not only agree with its’ rafurmatﬂry programme and

fully believe in it but thoroughly comprehend its spirit and are
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acquainted with its details. Islam does not recognise any geo-
graphioal, linguistic or colour bars in this respect, It puts for-
ward its oode of guidance and the acheme of ite reform before all
men, Whoever accepts this programme, no matter to what race,
nation or country he may belong, can join the community that -
runs the Islamic State. But those who do not acoept it are not

entitled to have any hand in shaping the fundamental policy of
the state. They can live within the confines of the atate s non-

Muslim oitizens (zimmis). Specific rights and privileges have

been acoorded to them in the Islamic Law. A zimmi’s life,

property and honour will be fully protected and if he ia capable

of any service, his services will also be made use of He will

not,. however, be allowed to influence the basic policy of this
ideological state. The Islamic State is based on a partioular

ideology and it is the community which believes in the Islamio

ideology that pilots it, Here again, we notice some sort of
resemblance between the Islamio and the Communist states.

But the treatment meted out by the Communist states to per-

sons holding creeds and ideologies other than its own bears no

comparison with the attitude of the Islamic State, TUnlike the

Communist state, Islam does not impose its social principlea on

others by foroe, nor does it confiscate their properties or unleash

& reign of terror by mass executions of the people and their

transportation to the slave camps of Biberia. Islam does not

want fo eliminate its mimorities, it wants to protect them and

give them the freedom to live socording to their own cultare.

The generous and just treatment which Islam has accorded to

non-Muslima in an Islamic State and the fine distinction drawn

by it between justice and injustice and good and evil will con-

vince all those who are not prejudiced against it, that the

prophets sent by God aoccomplish their task in an altogether

different manner—something radioally different and diametri.

cally opposed to the way of the false reformers who strut about

here and there on the stage of history”.1 |

'L This paper wad writben in 1939 and fn it the suthor has dealt ﬁ'ith tha

theoretioal sspect of the problem only. In his later articles he has )
: - L . [Consd,
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V'
THE THEORY OF THE CALIPHATE
AND THE NATURE OF DEMOCRACY IN ISLAM

I will now try to give a brief exposition of the composition
snd struoture of the Islamic Stete. I have alroady stated that
in Islam, God alone is the real sovereign. Keeping this eardinasl

principle in mind if we consider the position of those persons
who set out to enforce God’s Iaw on earth, it is but naturs! to

say that they should be regarded as representatives of the

Supreme Ruler, Islam has assigned precisely that very position
to them. Accordingly the Holy Qur’an says :—

_‘*Allah has promised to those among you who believe
and do righteous deeds that He will assaredly make them

to suoceed (the present rulers) and grant them vicegerenoy
in the land just as He made thoss before them to succeed
(othera).” | ("...'_4: 50)

disoused the practioal aspeocts aa well, In hia article on she ‘Righta
of Non.-Muslime in 1slamic State' {see Chapter V117) he writes :
“However, in regard to a parliament or a legislature of the
modern eoneeption, whioh is considerably different from SAurg in ita
traditional sense, this rule could be relaxed to allow non-Muslims to
become ite members provided that it has been fully ensured in the
Constitution that : |
{s) It would be ultra vires of the parlinment or the legislature to enaot
any law which is repugnant to the Qur’an and ths Suwunak -
. (¢¢) The Qur'an and the Sunnah would be the chief source of the publio
law of the land, |
(4i%) The head of the stato or the assenting suthority would necessarily
be a Muslim, With these provisions ensured, the sphere of
influence of non-Muslims would be limited to matters reluting to
the general problems of the oountry or to the inierests of
minorities conoerned and’ their participation would not damage
the fundamental requiremsnts of Islam”,
The non-Musiims cannot cooupy key-posta—poste from where the
ideplogical policy of the state can be ihfluenced—but they can cocupy
" genersl administrative posts and can aot in the serviee of the state,
For & detailed disoussion of their position see Chapter VIIL,—Ediior.
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The verse illustrates very clearly the Islamic theory of
state. Two fundamental points emerge from it :

1. The first point is that Islam uses the term ‘vicegerency’
(khilafat) instead of sovereignty. Since, according to Islam,
govereignty belongs to (God alone, anyone who holds power and
rules in accordance with the laws of God wounld undoubtedly be
the vicegerent of the Supreme Ruler and will not be anthorised
to exercise any powera other than thoae dalegnted to him.

2. The second point stated in the verse is that the powm-
to rule over the earth has been promised to fhe whole community
of believers ; it has not been stated that any particular person or
" glass among them will be raféed to that position. From thia it
¢ollows that all believers are repositories of the Caliphate. The
Caliphate granted by God to the faithful is the popular vice.
gerency and not a limited one. There is no reservation in favour
of any family, class or race. Every believer is a Caliph of God
in his individual capacity. By virtue of this position he is in-
~ dividually responsible to God. The Holy Prophet has said :
«Everyone of you is a ruler and everyone in answerable for his
subjects”. Thus one Caliph is in no way inferior to another.

This is the real foundation of demoeracy in Islam. The

following poinia emerge from an una.lynm of this conception of

popular vicegerency : |
(6) A soeiety in which everyone is a caliph of God and an

equal participant in this caliphate, cannot tolerate any olass
divisions based on distinetions of birth and social position. All
men enjoy equal status and position in such o society. The only
eriterion of superiority in this sociel order is personal abiligy and
character. ‘This is what has been rapentedly and - uphmﬂy
asserted by the Holy FProphet :
" «¥o ope is superior to another except in point of f-a.:th
and piety. All men are descended from Adnm and Adam
waa made of clay”.

¢An Arab hes no supeniority over & pon-Arab nor a non-
Arab over an Arab ; neither doew a white man po#segg aiy

superiority over & hla,ek man nor & black men over a White:
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onhe, except in point of piety”,

After the conguest of Mecoa, when the whole of Arabia
came under the dominion of the Islamio State, the Holy Prophet
addreseing the members of his own clan, who in the days before
Islam enjoyed the same status in Arabia as the Brahmins did in
ancient India, said : | o

““O people of Qurayish ! Allah has rooted out your
haughtiness of the days of Ignorance and the pride of
anceatry. O men, all of you are descended from Adam and

- Adam was made of olay. There it no pride whatever in
ancestry; there is no merit in an Arab as against a non-Arab
nor in & non-Arab as against an Arab. Verily the most
meritorions among you in the eyes of God is he who is the
most pious”, | |

(5) In such a society no individual or group of individuals
will suffer any disability on account of birth, gocial status, or
profession that may in any way impeds the growth of his
faculties or hamper the development of hia personality, Every
one would enjoy equal opportunities of progress. The way would
be left open for him to make ss much progress as possible
aocording to his inborn capacity and ypersonal merits without
prejudice to similar rights of other people. Thus, unrestricted
scope for personal achievement has always been the hallmark of
Inlamio sooiety. Slaves and their descendants were appointed as
'm'ilitary officers and governors of provinoces, and noblemen
belonging to the highest families did not feel ashamed to serve
under them. Cobblers who uased to stitoh and mend shoes rose
in the social scale and hecame leaders of highest order (tmams) :
Weavers and clothsellers became judges, muftis and jariats and
to this day they are reckoned as the heroes of Islam. The Holy
Prophet has said : |

“Listen and obey even if a negro is appointed as a ruler

over you". o

{¢) Thers ig no room in such a aociety for the diotatorship of
any person or group of persons sinoé everyone is a oaliph of God
hore’n. No person or group of persona is entitled to become sn
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absolute ruler by depriving the rank and file of their inherent
right of caliphate. The position of a man who is selected to
conduct the affairs of the state is no more than this : that all
Muslims (or, technically speaking, all caliphs of God) delegate
their caliphate to him for administrative purposes., He is
answerable to God on the one hand and on the other to his fellow
‘caliphs’ who have delegated their authority to him. Now, if he
raises himself to the position of an irresponsible absolute ruler,

that is to say, a dictator he assumes the oharacter of a usnrper
rather than & caliph, because dictatorship- in the negation of

popular vicegerency, No doubt the Islamic State is an all.
- embracing state and comprises within its aphere all departments
of life, but thia all-inclusivensss and universality are based upon
the univeraality of Divine Law whioh an Islamic ruler haa to
observe and enforce. The guidance given by God about every
aspect of life wi ~ certainly be enforced in its entirety. But an
Jslamic ruler cannot depart from these instructions and edopt a
policy of regimentation of his own, He cannot foree peopls to
follow or not to follow a partioular profeasion ; to learn or not
to learn a speociel art ; to use or not to use & certain soript ; to
wear or not to wear a certain dress and to educate or not to
educate their children in a certain manner, The powers which
the dictators of Russia, Germany and Italy have appropriated
or which Ataturk has exercised in Turkey have not been granted
by Islam to its Amir (leader). Besides this, another important
point is that in Jalam every individual is held personally answer-
able to God. This personal responsibility cannat be shared by
anyone else, Hence, an individual emjoys foll liberty to choose
whichever path he likes and to develop his facuities In any direction
that suits his nataral gifts, If the leader obstructs him of obat-
ructs the growth of his personality, he will himself be punished
by God for this tryanny. That is precisely the reason why there
ia not the slightest trace of regimentation in the rule of the
Holy Prophet and of his rightly-guided Caliphs ; and

(d) In such a society every sane and adult Muulirﬁ, male or
female, is entitled to express his or her opinion, for each one of
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them is the repository of the caliphate. God has made this
oaliphatfe conditional, not upon any partioular standard of wealth
or competetive but only upon faith and good conduct. Therefore
all Muslims have equal freedom to express their opinions,

Equilibriam Between Individualism and Collectivism

Islam seeks to set up, on the one hand, this superlative
demoeracy and on the other it has put an end to that indivi-
dualism which militates against the health of the body politio,
The relations between the individusl and the ecciety have been
regulated in euch & manner that neither the personality of the
individual suffers any diminution, or corrosion as it does in the
Communist and Fascist sccial ayetem, nor is the individual

allowed to exceod his bounds to auch an extent as to become
- harmful to the community, as happens in the Western demo-
oracies, In Islam, the purpose of an individual's life is the same
a8 that of the life of the community, name)y, the execution and
enforoement of Divine Law and the acquisition of God’s plea-
sure., Moreover, Ialam has, after safegnarding the rights of the
individual, imposed upon him certain duties towards the
community. In this way requirements of individualism and
collectiviem have been so well harmonised that the individoal is
sfforded ihe fullesi opportunity to develop his potentialities and
is thus enabled to employ his developed faculties in the service
of the community at large.

These are, briefly, the basic principles and essential features
of the Islamio political theory.l

1. To avoid repetition, the Editor has delsted thoss portions of the essay
related fo the problems, discussed in doteilin Chapter 7—Editor,



Chapter 5

Political Concepts of
the Qur’an

THE Qur’an is & complete code for mankind and
provides guidance for man in all walks of hig life.
It has its own concepts of ethies, politics, economios
and sociology. In the following articles an attempt
~ has been mads to present some of the basic polilical
concepts of the Qur’an.

Maulana Mandudi has written a 7Tafsir (Commen.
tary) of the Qur'am under the title Tafhim al-Qur'an.
Thia great work has been completed in six volumes
and published recently. ZTafhim al-Qur'an contains,
inber alia, very valuable discussion of all the moral
and aocial concepte of the Qur'an. The present art-
iole is in the nature of a logical compilation of the
discussions, in so far as they relate to the politicsl
conoepts, The Editor has added some notes here and
there to maintain the continuity and to distinguish
the editorial notes from the text, the two have - been
aligned differently. —Editor.



POLITICAL CONCEPTS OF THE QUR'AN

HE chief chracteristic of Islamic ideology ia that it does

not admit a conflict, nay, not even a significant separation
between life spiritual and life mundane. It does not confine
itself merely to purtfying the spirit and the moralz, Its domain
extends to the entire gamut of life. It wants to mould indivi-
dual as well as the social hehaviour upon healthy pattern, so
that the Kingdom of God may really be established on the
parth and so that peace, contentment and well being may fill the
world as wafer filla the oeeans. The political concepts of the
Qur’an epring from this unique approach to lifs and its concept
of man’s place in the universe., That is why it is necessary that
before wsa proceed to discuss the major political coneapts of the
Qur’an we ought to have s clear idea of the Quranic conocept
of life,

I

THE QURANIC CONCEPT OF LIFE

There are cortain basic postulates which muat be under-
stood at the very outset. These postulates are as follows ;
Basic Postolates |

1. God, Who is the Creator, the Ruler and the Lord of the
Universe, created man and provided him with temporary abode
in that part of His vast kingdom (cosmos) which is known aa
the earth. He has endowed man with the faculties of thinking
and understanding and has given him the power to distinguish
right from wrong. Man has also been inverted with freedom of
will and choice and the power to use the resources of the world
in any manner he likes. In short, man has been given a sort
of autonomy while being appointed God's vicegerent on earth..

2. DBefore assigning to man th8 vicegerency on the earth,
(God made it explicitly olear to him that He ulone ia the Lord,
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“the Ruler and the Deity. As such the entire Universs and all
the orsatures in it (inclnding man) must submit to Him. alone.
Man must not think himself totally free and should know that
this sarth is not his permanent abode. He has heen made te
Hve upon it only duriug the period of his probation and in dus
course he will return unto his Lord, to be judged according to
the way he has utilised the period of probation. The only
right oourse for man is to acknowledge God as the only Lord,
the Sustainer and the Deity and to follow His Guidancs and
His precepts in all aspects of lifs. Man must live this life with

the realisation that he is to be judged and his solo ohjeotive
should be to merit the pleasure of Allah so as to emerge RuUCCess-

ful in the final test., Conduct contrary to this would lead man
on to the evil path. If man follows the course of pioty and
godliness (which he is free to choose and follow) he will succeed
JIn' this world and in the next—in this world he will have a lifo
of peace and contentment and in the hereafter he will qualify
himself for the heaven of eternal blies, al-Jannak. And if he
chooses to follow the other courge; 1.¢,, that of Godlessness and

-evil (which he is equally free to choose and follow) hin life will

be one of corruption, disruption and frustration in this world
and he will meet colossal misfortune in the life to come—that
abode of pain and misery which is called Hell.

* 3. After adminjstering this warning God sent man upon
the earth and provided the very first human beinges (Adam and
Eve) with His Guidanoe in accordance with which men were to
live on the earth. Thus man’s life on this earth did not begin
in utter darkness, The very first man was provided with a
burning torch of light and guidance so that humanity may
atfain to its glorious destiny., The first man received revealed
knowledge from God Himself. He had knowledge of the reality
and was given the code of life by foliowing which he could have

‘& life of blies. This ocode of life was Iglam, the aititude of com-
plete submission to Allah, the Creator of man and the whole uni-
verse. It was this religion which Adam, the firat man, passed
down to posterity. Buat later gauératiana gradually drifted away
from the right path and adopted different, erroneous ways of
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life. Out of negligence they loat their original religion or out
of mischief they adulterated and perverted it. Ther associatod
with God innumerable human beings, non-human objects and
imaginary beings as deities and indulged in shirk (polytheism)
‘of the worsat type. They mixed up the pure teachings of God
with strange myiths, ideas and philosophics and thus produced
a jungle of religions and cults, They discarded the God given
principles of social ethies.and oollective morality, the Shari‘ak,
and doprived the human life of peace and tranquillity.

¢. Although men departed from the path of truth, disre-
garded and perverted the Skhari‘ak and some of them even
revolted against the code of Divine Guidance, yet God did not
forthwith destroy them or force them to the right course.
Forced conversion to the right path was ot in keeping with
the autonomy he had given to man. Instead, God appointed
certain virtuous persons from emongst the people themselves,
to discharge the responsibility of recalling and guiding men. to
the right path during their sojourn on the earth, These men
believed in God and lived in a life of obedience to Him. He
honoured them by his revelations end gave them the know-
ledge of reality. Thess men, known as prophets, were assigned
the job of presenting the message of truth to the humanity ask-
ing the people to the path of the Lord.

6. These prophets were raised in all epochs, in all lands
and in all nations. Their number excesds many thousands, All
of them brought the same message, all of them advocated the
same way of life (Deen) i.e., the way which was revealsd to man
on the first day of his existence. All of them followed the same
guidance : the guidance which was presoribed by the Lord for
man at the outset of civilization. All of them stood for the
same mission : they called men to the religion of Islam, asked
those who accepted the Divine Guidance to live in aceordance
with it and organised them into & movement for the establish-
- mobt of the Divine Law and for pufting an end to all deviations
from the Right Path. Every prophst tried to fulfil this mission
in the best poasible way. But a great number of people never
accepted their-guidance and those who acoepted it, gradually
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drifted astray and after a lapse of time loat the gmda.nce or
distorted it with innovations and perversions. "

6. At last God raised Prophet Muhammad (peace be on
bim} in the land of Arabia and assigned to him thé completion
. of the mission for which earlier prophets were ordained. The
message of Muhammad (peace be on him) was for entire man-
kind. He presented anew the teachings of Islam in their pris.
tine form and provided humanity onoe again with the Divine
Guidance. He organised all those who accepted his message
~ into one ummah which was charged with reconstruocting its own
" life in accordance with the teachings of Islam, with calling
- humanity to the path of righteousness and with establishing
the -Word of God on the earth. This guidance is enshrined in
the Holy Qur’an which constitutes tha only right code of con-
duet for the mankind.?

Islamic Concept of Life

These are the basic postulates which, on the one hand,
reveal God’s design for providing guidance for man in this
world and, on the other, define the nature, position and status
of man in it. Now let us study the foundations on which the
Qur’an rears man’s relationship with Allah and the concept of
life which naturally follows from that relationship,

- The Qur’an deals with this problem on many an occasion
but the entire concept of life envisaged by it is epitomised in
the following verse :

“Verily Allah hath bought of the believers their lives
and their properties for the price that theirs shall be the
Paradise : so they fight in the way of Allah and slay and

“are alain. It (i.e., the promise of the Paradise) is a promise

which ig binding on him in the Tordk and the Injeel and the

Qur'an. And who is more faithful unto his covenant ‘than

Allah t Rejoice then in you? in bargsain that ye have made,

for that is the supreme triumph”. (9 : 111)

In the above verse the nature of the relationship which
| mmaﬂ into existence between man and God because of Imin

1. Abul Afla Mu.ududl Tafhim al-Qurian, Vol, I, Lahove, 1951, pp, 16G-14,
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(the act of repoaing faith in Allah) has been called a ‘bargain’.
This means that Imdn in Allah is not a mere metaphysical

concept ; it is in the nature of & contract by which man barters
his life and his belongings with Allah in exchange for the pro-

- mise of Paradise in the life-hereafter. God, so to say, purchases
a belisver's life and property and promises, by way of price, the
award of Paradise in the life after death. This concept of
bargain has important implications and we ghould therefore
first of all clearly understand its naturo and meaning,

The fact of the nature is that each and everything in this
world belongs to Allah. He is the real owner of it sll. As such,’
ma.n s life and riches which are part of this world, also belong
to Him, because it is He Who created them and it is He Who
has assigned them toeach man for his use. - Looking at the
problem’ from this angle the question of any sale or purchase
does not arise at all, God is the real owner, there is no question
of His purchasing what is already His. Man is not their real
owner, he has no title to sell them. But there is one thing
. which has been conferred on man and which now belongs fully
to him, and that is his free will, the freedom of choice follow-
ing or not following the path ‘'of Allah, As man has been
endowed with free will in this respect, he is free to acknowledge
or not to acknowledge the reality of things. Although this
freedom of will and choice that man possesses, does not auto-
matically make him the yeal owner of all the energies and
resources of which he has command, nor doos he acquire the
title to utilize them in any way he likes, not his acknowledg-
ment of reality or refusal to do so does in any way afiect the
reglity as such, yet it does mean that he is free to acknowledge
the soversignty of God and His overlordship on his own life
and belongings or rofuse to acknowlgdge it and to arrogate to
himself the position of independence, He may, if he likes, deom
himself free from all obligations to the Lord and may think
that he enjoys the rights and powers over all that he has and
may use them according to his own wishes, unfettered Ly any
higher commsand. This is how and where the question of
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bargain comes in, This bargain does not mean that God is
purchasing something which helongs to man. Its real naturo is
this : All creation belongs to God but he has bestowed certain
things on man to be used by him as a trust from God. And man
has been given the full freedom to honestly fulfil the trust or
to betray it. Now God demands that man should willingly and
voluntarily (and not under duress or compulsion} acknowledgo
those things as His which reatly belong to Him and should use
them as a trust from God snd not s his own to do with as he
pleases. Thug & man who voluntarily renounces, the freedom to
refuse God’s supremacy and instead acknowledgoes [Iis overlord-
ship, so to say; ‘sells’ his ‘autonomy’ (which too iz a gift from
God and not man’s own) to God and gets in roturn God’s pro-
mise of eternal bliss that is Paradise. A man who makes such
& bargain is 8 Mo min {believer) ‘and Iman (belief) is the Islamic
name for this contraot ; and the one who chooaes not to enter
into this contract or after making such contract adopts a Do-
Laviour in contravention thereof amounting to breach of that
contract, 'is & Kajfir and the attempt to avoid or abrogate this
contract is technicaliy known as Kufr.

‘Such is the nature of the contract. Now let us brlaﬂy study

its various stipulations.

1. God has put man to serious trial on two counts :-—

() He has left man free, but even after giving him that
freedomm He wishes to see whether or not man roalises
his true position; whether he remains honest and
gteadfast and maintains loyalty and allegiance to the
Lord or loses his head and revqlts against his own
Creator ; whether he behaves like a gentleman or
tramples underfoot all values of decency and starts
playing such fantastio tricks as make the angels weep.l

1. The translator bos hers tried tp borrow the words of Shakespeare wha
hae beautifully protrayed this attitude of man in the follo wmgcnu gl b
Moan, proud man. |
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(b) He wants to see whether man is prepared to have such
gonfidence in God- as to offer his life and wealth in
return for what is a promise that is to materialise in
the next world—and whether he is prepared to surrea-
der his autonomy end all the charms which it has, in
exchange for a promise about the future,

9. It is an accepted principle of Islamio law that Iman coa-
gista in adhersnce to a certain set of dootrines and whosoever
reposes faith in doctrines becomes & Mo'min, No one hes a
rigat to denounce such & man a8 non-believer or drive him out
of the fold of thé ummah, save when there is explicit proof of-
falsity or of renunciation of the belief. This is the legal aspect
.of the pmhlam: But in the eyes of the Lord, un_lj' that Iman
is valusble which congists in complete sgurrender of one’s will
and choice to the will of Allah. It is that state of thought and
action wherein man submits himself fully to Allah, rencunoing
all claim to his own supremacy. It is something that comes
from the heart, It is an attitude of the mind and prepates man
for & ocertain course of action. If a man recites Kalima, owns
the contract and even performs his prayers and other scts of
worship, but in his heart he regards himself as the owner and -
the dispenser of his physical and mental powers and of his
moral and material resources, uses them to his own liking and
upholds his fresdom of will, then, however much the people
may look upon him as mo'min, in the eyes of God he will be &
non-believer, for he hag, in fact, not really entered into the
bargain which according %0 the Qur’an is the essence of Iman.
If & man does not use his powers and resources in the way God
has prescribed for him and instead uses them in pursuits which
God has prohibited, it eclearly shows that either he has not
pledged his life and property to Allah or even after pledging
them to Him, he falsifies the pledge by his conduect.

8. This nature of Imdn makes the Islamio way of life
distinet from, nay, the very opposite of the non-Islamic way of

Plays such }antauti{t tricks before heaven,
As make the angels woep. — Shakesapenre, 2Meaaure for Mearure
{Isabolls), Act IT, So, 11, |
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life. A Muslim who has real faith in Allah, makes every aspect
of his life subservient to the Will of Allah. His entire life is
one of obedience and surrender and he never behaves in an
srrogant or an autonomous way, 8ave " in & moment of
forgetfulness. And after such a lapse as scon as he becomes
conacious of it he again readdresses himself to his Lord and
repents of his error. Similarly a group of people or a society
which consist of trne Muslims can never break away from the
Law of their Lord. Its political order, its social policy, ite
onlture, its economic ideology, 1ts legal aystem and its
international polioy must all be in tone with the Code of
Guidanoce revealed by Alleh and must, in no way, contravene it.
And if ever through errror any contravention is committed, it
must on realising this, correct this immediately and retura
forthwith to the state of subservience to the Law of God. It
is the way of the non-believers to feel free from God’s
Guidance and to behave as one’s own master. Whoever adopts
such a policy is, even though he may bear a name gilmilar to
that of a Muslim, treading the Satanic path and following the
way of the non-believers. '

4. The Will of God, which it is obligatory upon man to
follow, is the one which God Himself has revealed for man’s
guidanco, ‘The Will of God is not to be determined by man
himself, God has Himself clearly enunciated it and there is no
ambiguity about it. Therefore if & persen or society is honeat
and steadfast in its contract with Allah, it must scrupulously
fashion its entire life in accordance with the Book of God and
the Sunnah of the Prephet (peace be on him),
| A little reflaction will show that these stipulations are
logically implicit in the bargain and it is also olear from the
above discussion why the payment of the ‘price’ has been post-
poned to the life after death. Paradise is not the reward for the
mere profession of the bargain, it isdhe reward for the faithful
execution of the contraot. Unless the contraot is fully executed
and the actual life-bohaviour of the ‘vendor’ complies with the
terms of the contract he does not become entitled to the reward,
Thus the ‘sale’ is concladed oniy at the last moment of vendor’s
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life and as suoh it is natural that the roward shonld be given to
bim in the life-hereafter.

There is another significant point which emorges for the
study of the verse quoted above with reference te jts context.
In the verses preceding it, reference has been made to the people
who professed Imdn and promised a life of obedience, but when
the hour of trial came they proved unequal to the task. Some
neglected the call of the hour and betrayod the cause. Others
plaved open tricks of hypocrisy and refused to sacrifice their
lives and riches in the Cause of Allah., The Qur’an, after
cxpusing these poople and criticising their insincerity and
hypocrisy, makos it clear that Iman is a contract, & form of
- pledge, butween man and -God. It does not consist in & mere
profession of helief in Ailah. It is an acknowledgement of the
fact that Allah alone is our Lord, Sovereign and Ruler and
that everything that man has, including his own life, belongs
to Him and must be used in accordance with His directives,
If a Muslim adopts a contrary course, he is insincere in his
profession of faith. True believers are only those who have
really sold their lives and all that they possess to God and who
follow His diotates in all fields of activity. They stake their
all in obedience to. the Commands of the Lotd, and do not
deviate even an inch from the path of loyalty to God., Such
alone are the true believers.

Some people object that the promise referred to in the verse
doea not ocour in Injeel (Gompel) or Taural (Torah), 8o far as
Ingjeel is concerned we find the following verses in it :

‘‘Blessed are they which arepersecuted for righteousness’
sake : for their’s is the Kingdom of heaven.1

“Ho that findeth his life shall 10sé it ; and ho that joseth

his life for my sake shall find it' 2

“And every one that hath forsaken houses, or brethren,
or sigters, or father, or mother, or wife. ar children, or

1. New Tealonient, St Mubthew. 5 10,
2. Fhi o, Bt. Matchrew, 10 : 30,
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lands, for my name’s sake, shall receive an hundredfold,
and shall inlerit everlasting life”.2 |
. This is what we find in the Injeel as it exists at present and
' the above verses convey more Or loss the very same idea ag ie
~ given by the veraes guoted from the Qur'an, Asto the Taural
{the first five books of tho Bible) it is correot that it does not
contain & clear mtatement to this effect. But that is not all
important, for the Tuural as it is today, is devoid of even clear
concept of life after death, of the Day of Judgment and of the
Reward and Punishment in the next world, although those have
always been an inseparable part of the religion of God, Itisin
no way correct to think that the real Tewre! too was devoid of
these concepts. The fact is that Jews became. sv materialistio
in their approach in the days of their decadencoe thal they could
not think of any greater reward than material and worldly
proaperity. So in the rewriting of the Taural they reduced the
concept of Paradise and reward in the hereafter to that of
material bliss of this world and regarded the promised land of
Palestine as the paradise. Thus we find in the Taural that :—
i«Hear, O Israel : The Lord our God is one Lord ; and
thoun shalt love the Lord thy God with all thine heart, and
with all thy soul and with sll thy might”.2 | |
+Ig not He thy Father that hath bought thee ? Hath
He not made thee and established thee™ 13
But the rawurt! for this devotion to the Lord, described in
the Taurat, 18 thaf you shall become the owners of the land
wherein milk and honey fiow i.c., Palestine | The reasen for this
in that firstly, the Taurat available fo ua is incomplete and many
of its parte have been lost and deatroyed and secondly, it does
not consist of the unadulterated teachings of God ; instead
there have been intermingled in it the teachings of God and the
national traditions, racial prﬁjudiuea, myths, aspirations,
. interpretations oto., of the Jewish people. That is why it ia

1. New isstament, St. Matthew, 10 : 28,
9. Old Tesiament, Deuteronomy, 6 : 4.5,
3. Ibid., Deuteronomy, 32t 0, |
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not grnerally posasible to distinguish the word of God from the
word of man, In such a situation the absence of a clear
statement in the present Taurat does not affect the claim of the
Qur’sn as to God’s promise to man.1

II

NECESSITY FOR AN ISLAMIC STATE

The Islamio conoept of life as envisaged in the Qur'an is that
man shouid devote his entire life to the causes of Allabh, Whose
injunctions should be followed in all the fielde of human ﬁctivity.
The Qur'an not only lays down principles of morality and ethica,
but also gives guidance in the political, social and economic
fields. " It prescribea punishments for ocertain erimes and
enunciates principles of monetary and fiseal policy. These
cannot 'be translated -into practico unless there iz a State to
enforoce them. And herein lies the necessity of an Islamic State,

- This coneept is presented in the following verses of the
Qur’an :—- | |

“The adulterer and the adulterese, scourge ye each ono
of them (with) a hundred stripes. And let not pity for the
twain withhold you from obedience to the din of (i.e., way
of life prescribed by) Alleh, if ye believe in Allah and the-

Last Day”. (24 :2) -

A very basic point emerges from this verse. Here he
criminal law of Tslam has been called Din-dilah i.c,, the religion
of God. It means that relicion does not merely mean prayers,
and fasting and Hajj and Zakat, it aleo includes the law of the
land and the institutions of the State. If we want to establish
religion of God, the objective will not be achieved by merely
establishing the "institations of Saum (fast) end Salat (prayer).
We shall have to establish side by side with them the Divine
Law and make the Skari‘al the law of the land. If the latter is

not established, then even if the institutions of Salg? etc., isin

force, it will not amount to the estabishment of din. It would

L. Tafhim al-Qus'an, Vol. 11, pp, 285.239.
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only he a partial enforcement of it and not a total ono.  And if
instead of God.given laws some other laws are adopted, it means
nothing short of rejection of the din as snch.1
| Another verse of the Qur’an which throws light on this
problem is as foilows :—
“Say : O my Lord | let my entry be by the Gate, of
Truth and Honour ; and likewise my exit be by the Gate of
Truth and Honour ;- And grant me from Thy presence &
ruling authority to add me”. (17 : 80) | |

‘That is, either grant power to me or grant me the agsistance
of any ruling authority, or state, so that I may with the force
and the resources of the coercive power of the State establish
virtue, eradicate evil, put an end to corruption. vulgarity and
ain, set at right disruption which has spread throughout social
- life and administer justice according to Thy revealed law. This
ig what this verse means 8o is also clear from the interpretation
placed upon it by Hasan Basri, Qatada, Ibn Jarir and Thn Kathir.
This view is further supported by the Aadith : <“Allah brings to
an end through the State what He does not eradicate through
the Qur'an’.

This shows that reforms which Islam wants to bring about
eannot be carried out merely by sermons. Political power i8
essential for their achievement. And as the above prayer hag
 been taught by none other than Allah to His own prophet, it also

- ghows that the struggle for obtaining contrnl over tho organs of

the State, when motivated by the urge to establish the din snd
the Tslamic Shari‘eh and to enforee the Islamio injunctione, is
not only permissible bu# is positively desirable and as such
obligatory. Those who regard such an endeavour ag semething
mean and this worldly or characterise it as “‘nower-seeking’’ are
totally mistaken, If a person strives for personsl glory and wants
to gain power for personal ends, fhat is certainly to be condemn-
od. It is un-Islamic. But if power ia being sought to establish the
din of Alleh, then it is an undisputed act of Godliness and

- —

1. Moududi, Tefhim al-Qur'an, Vol, ITi, Suuuk al-Nur, p, 343,
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piety and must not be confused with power thirstiness.l

m
SOVEREIGNTY OF GOD

The next and the most fundamental and most revolutionary
politieal concept of the Qur’an is the sovereignty of God over
the entire lifo of man. So far as the concept of the sovereignty
of God over the universe is concerned, it is accepted by most
of the peopls but what the Qur'an demands is that they must
also acknowledge Him as the Sovereign in his moral, sooial,
oulfural, economic and political sphere of life.

Students of political science know how wexed the issue of
sovereignty has become in the present age. It is perhaps the
most-disputed issue of politios]! soience and a good many
thinkers have even pleaded that the problem is so confusing
that it would be hetter if the political theorists discard it
altogether. Not only are thers theoreticsl and logical anomalies
but also the development of internationalism seems to have |
niore or less rendered the concept of national sovereignty
obsolete. The root oause of all the difficulties in respect to
this question is & hasic fallscy ;: the political philosophers have
tried to place the cap of soverelgnty on man a being for whom it
wai never intended and whom it can therefore never fit. Keeping
in view the attributes of the sovereign, no human being or
human organisation oan really eclaim title to it, And when
sovereignty is foroed upon human beings, it results in confusion
on all hands,

The Quranic concept of sovereignty is simple. God is
the Creator of the Universe., ¥e Is its real Sustainer gad
Ruler. It is His Will that prevails in the cosmos all aroupd.
As all creation is His, His command should also be established
and obeyed in man’s society. He is the real Sovereign and
His Wil should reign supreme as the Law.

The ahove view of soveroignty is presented in the

- : 2
L ' Tafhim al-Qur'an, Vol II, p. 638,
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following verses of the Holy Qur’an :
(2) Prophet Joseph {God’s blessing be on him}, on announc- |

ing the mission entrusted to him, declared :

“Verily I have abandoned the ereed on a people who

' be!i-egve ant in Allah and who are dishelievers in the Here-

after. And I have followed the religion of my fathers,
Abraham dnd Isaac and Jacob, It never was for us to
attribute aught as partner to Allah. This is the bounty of
Allah unto us and unto mankind ; but most give not thanks,
O my fellow prisonera | are diverse lords hetter, or Allah,

".the One, the Subdure ¥ Those whom ye worship beside
"Him are but names which yo have named, ye and your

fathers, Allah hath revealed no sanction for them. The
Authority resta with Allah alone, Who hath Commanded
you that ye obay none save Him. This is the right religion,

but most men know not”. (12 37 —40;
This is one of the hest and moat eloquent arguments

for Tewheed and confatns many important points for con-
sidderation.® | '
(1) Tlhis, porhaps, is the irst public speech of .Joseph as n

prophet. The earlier verses of the Qur’an, in so far as they reiate
to him deal with his unblemishod character and his life of virtue
and integrity. Now we find that ho has begun his practical work
as a prophet. It also seems to bo the first occasion for him in
Egypt to reveal his real identity, :.~,, being the kin of Abraham
and Izaac and Jacob. It is here that he tells the people that he
is not propounding anything new—that hia message is the same
as that of the earlior prophets. He also tells the people that he
bolongs to the same international movement for Tawheed whose

The original word is al-Zahhar, whioh gecording to Lane’s 'Arabio-
English Lexicon’ means : The subduer of his creatures but His so-
vereign authority and power, and the Dizposer of them as he pleassth,
with and againet their will”, We have rendered this word as ‘the
Suhduor’,

This discussion has been abridged. Only points having & direct bear-
ing upon the political conospts have been dealt with, the others being

left out,—Editor,
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leaders had been Abraham and Isaao and Jacob—mentioning
only those whom the people must have knmown bhecause of
geographical and historical proximity.

| (2) It shows that the Prophet started his wnrk not by go-
ing into petty trivialities, but by presenting the basic postalatens
of Islam. In his very first discourse he clearly expounded the
differences between T'awheed (monotheism) and Skirk (polythe-
ism) and called the people to the path of Tawheed in a befitting
manner, The message was g0 olear,  so truthful and so well-
presentcd that it must have gone straight to the hoart of his
listners. As the listeners were slaves, they could very well
understand the underlying truth of the question : *Are diverse
lords better, or One Powerful Master?” They knew how difficalt

it was to serve more than one magter. The mesaage, in a nutshell,
was that of denunciation of shirk in all ita forms, and acknow-

ledgement of the overlordship of one God in all fields of
exiatence, Joseph {peace be on him) tells his listeners that gods
they worship are mere names and do not possess any - attribute
of real lordship or sovereignty, He stressed that when they too
acknowledged that the real sovereign of entire oreation is Allih
Who is the Creator and Sustainer of the universe, why then
avoid its natural and logical consequences. It naturally follows
that He aione should and as a matter of faat does, enjoy real
suthority and He had not provided any sanction for the worship
and obedience of any of the gods before whom they bowed. He
alone is the Law.giver. Rule and authority belong to Him, All
these prerogatives are exclusively His. And he has enjoined
~that His Command should reign supreme. Man is to worship
noné except Him, to obey none except Him, and to follow none
“except Him. He is the real soversign and His Law must prevail 1
{b) The concept of sovereignty is further explained ' in the
following verse :
“Yerily, your Lord is Allih Who created the heavens
and the earth in six Days, then mounted He the Throne.
He coveroth the mnight with the day, which is in haste to

L. Tafhim ol-Qure'an, Yol, II, pp, 401-404,
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follow it, and hath made the sun and the moon and the
atara subeervient by His Command. Verily His is all creation
and His is the Command (the Law). Blessed be Allih, the
Lord of the Worlds.” (7 : 54)

It is diffioult to precisely understand what is meant by
4stawa ‘alal ‘arsh (Mounted He the Thronse). It is possible that
God appointed & cortain place as the centre of this limitless
cosmos and made it the centre-—~and the control-house of the
universe, And it is this place, from where the universe is boing
governed, whioh has been called ‘arsh {the Throne). It is also
poseible that the word has been used as the symbol of authority
and anzerainty and ‘to mount the Throne’ implies that after
creating the universe God took hold of the reins of power and
became its Ruler and King. Whatever he the actual nature of
~ the happening, the real import and significance of ‘mounting of
the Throne’ is that God is not the mere Creator of the Universe,
He ig aiso its Ruler and Governor, This is a very important

concept and the Qur’an wants that this point should be fully
realised by man.

God is not the one who created the world and then retired.l
This concept of retirement is fallacious, The Creator has not
spvered His connection with the universe after having created it.
He still econtrols it and provides for its maintenance. He controls
its every aspect. All authority and all power rest in His hands,
From the smallest particle of dust to the gigantio nebulae svery-
thing is subservient fo His Will and cbeys His Commands.
The deatiny of this entire creation iz dependent upon Him.
Thus the Quor’an demolishes the very foundationg of shirk
{polytheiam), atheiam and self-worship. If a man does not

. The Hindu concept is that God redired after creating the Univorse,
According to Eneyclopedia EBrilannica, the Hindu view is that He
‘“having performed his legitimate part in the mundane evolution by His
original creation of the Universes, has retired into tho background”
{Vol, X1, page 577), The philosophy of modern deism is also Lason
oD 8 aimilar misconception—Editor,



ITD The Islamic Law and Oonstitution

regard Allih as the Creator and the Governor and thinks that
God has severed His connection with the universe and now has
no practical say in its running, the natural result of this concept
would either be the arrogance of all anthority by man to himself
or the association and acknowledgment of other powers as
deities. The Qur’an hag totally banished the possibility of either.

The Qur’an repeatedly uses the political ferms like King-
ship, Lord and Sovereign to explain the relationship of God with
man and Hig other oreation, It most unambiguously laye down
that the real King of the heavens and of the earth is Allih and
to Him alone belongs the sovereignty over the Universe. The
entire universe is one organic system which is being controlled
by one Authority. Thus, whoever else claims partial or total
sovereignty, whether for himself or for any group or organisa-
tion, is labouring under delusion. The only reasonable course for
man is to acknowledge the Creator and the Lord as the Deity
and the object of worship in the religious sense of the word and
ag the only Sovereign, Ruler and King in the pulitia&l and

gocial meaning of it.
The point is further clarified by the expression luhu al.

Khalqg wa al-dAmr (Verily His is the Creation and His is the
Command). This clearly atates that God is not only the Creator
but also the Commander and the Ruler. He has neither left His
Creation to the mercy of others to command it as they like, nor
granted any section of it the freedom and autonomy to do
whatever it chooses. God is the real and virtual Ruler and
exorcises real control over his Kingdom, Day and night do not
follow each other of their own, nor do seasons change accident-
ally, but it is the Will of God which regulates all this : He can
make the change anywhere He likes. Everything is subservient
to His Will and obeys Him implioitly. All act in the manner
&od Willg them to act, It is a natural demand of His being the
Creator that His Will and His Law should reign supremse,!

{¢) Another verse of the Qur’an also throws llght on this
concept :

1. DPafhim al-Qur'an, Vol, II, pp, 36-87,



Political Concepts of the Que'an 17

“He unto Whom belongeth the soveroignty of the
heavens and the earth. He hath taken unto Himpgelf no
8on nor hath He any partner in the Sovereignty. He hath
created everything and hath meted out for it a measures’’,

(25 : 2)

Here the word employed is Mulk which is vsed in Arabie to
convey the meaning of Supremacy, sovereignty and kingship.
According to this verse Allih alons is the Governor, King and
Ruler of the entire yniverse and no one else shares even a shred
of His anthority., He is the absolute Sovereign. This clearly
brings home to one the truth that He alone oan be the Deity,
boecause one offers his worships only to one who commands
power and authority, can blesg or reprove him, and change hig
destiny favourably or adversely. Not even & fool would be

prepared to bow before one whom he knows to be devoid of all
power and authority. If men would only realise that all power

rests with Allah, no one would be prepared to bow before anyons
olse or to obey and follow others or molioit their help and
guidance, His authority alone would be acknowledged and His
Commands alone would be obeyed and no such law would be
followed as involves His disobedience.

To acknowledge this authority of Allih {s the kernel of the
Islamic concept of Sovereignty,!

() The point in dispute betwesn the prophets of Allah anc
the non.-believers has always been that the prophets demanded
absolute obedience to Allih and complete acknowledgment of
His sovereignty in the social, political, oultural and all other
fields, bu¢ those in power whether they were the heads or the
elders of tribes or were the kings and monarchs, refused to
forego their authority and acknowledge that of Allih, The |
following verse of the Qur’an illuatrates this position :

“And Moses said : My Lord is best aware of him who
bringeth guidance from His presence, and whose will be the
sequol of the Home (of bliss). Lo | wrong-doers will not he

Eucooasful.

1. Tafkim al-Qur'an, pp. 433,
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“‘And Pharaoh said : O chiefs ! I know not that ye
have a god other than me. So kindle for me a fire, O
Haman to bake the mud, and aet up for me a lofty tower in
order that I may search the God of Moses and lo ! T deem
him of the liars.” {28 : 37, 88)

The Pharaoh thus ¢laimed godhood. But he could not have
by that meant that he was the Creator of the heavens and the
earth., Nor any man in his senses could olaim that. The
Pharaoh gould not even mean that he was the only object of
worship, for the Egyptians worshipped a host of deities. In faot
the Pharaoh himself worshipped many, a god and owned his

exalted position to his heing regarded as the descendant of the
Sun-god. |

This being the position, the Pharaoh’s olaim to godhood
could only mesan that he wanted to be obeyed as the Xing and
the Bovereign of the people of Egypt. And from this viewpoint
his position was not very dissimilar to that of the states which
elaim legal and political sovereignty for themselves independent
of the law of God. Such states may assign the sovereign position
to any one individual or to the will of the demons, but so long
aa they eclaim the laws made by them and not those laid down
by Allih and His Prophet are to reign supreme, there is no
difference, in principle, between them and the Pharachs. The
nature of the claim is the same, and there is no difference bet-
ween a Pharaoh who called himself ileh and the modern secular
states whioh regard themselves sovereign in this respect.?

Ancufding to Islam sovereignty belongs to Allah alone and
. He is the only Law-giver.

| (e} It is as a logical consequence of this concept of sovere-

ignty, that the political organisation of the Islamic Btate
_has been ecalled Khilafat (vicegerency). Man is God's vicegerent
on earth and as a vicegerent his mjssion in life is to carry out
and establish the command of the Sovereign. According to the
Qur’an : |

i, Tafhkim _al-Qusian, Vol. 111, pp, 837-38,
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““Thy Lord seid unto the angels: Lo ! I am about to
place a viceroy on the siarth’’. (2:30)

Khalifa mosns one who enjoya certain rights and powers,
not in his own right but as representative and viceroy of his
Lord. His anthority is not inherent ; it is & delegated one, He
- 18 not free to do whatever he likes, but has to act according to

the directives of his Principal. If he disobeys the latter, arro-
gates to himaself power which does not belong to him, and acts
in contravention of the directives of his Sovereign, then his
behaviour is not in keeping with his real pumt.wn and amounts
" to rebellion,

The purposs of the relevant injunctions of the Qur’an is
that man should realise his real status of vicegerency, and ag
suoh, his duty to obey his Lord, follow His instructions and
establish His Will on Earth. If man does the contrary, he will
fall & prey to Satan—the eternal foe of man and will go astray.l

This vicegerency iz a popular vicegeremcy. Basically it
belongs to all mankind and is not the exclusive privilege of any
individual, family, tribe, class or sect. But as it implies acknow-
ledgment of God ag the Sovereign, only those who acknowledge
this (¢.e., Maslims), to whatever class or clan they may belong,
have the right to exercise it, That is why in an Islamic Siate,
vioegerenocy is confined to the Muslime alone, but is enjoyed by
all of them and is not confined to any olan, class or dynasty.2

(f) As we have said earlier, it follows from the concept of
the Sovereigaty of God and the vicegerenoy of man that the
latter shoald follow the law revealed by the Lord. This is what
the Qur’an emphasises time and again,

‘“And say not conocerning that wherein your tongues
utter a lie : this is lawful, and this is unlawful that ye may
invent a lie againat Allik ; verily those who fabricate lie
azainat Allih shall not snegeed”. (16 : 1186)

This verse cloarly statea that the authority to declare one
thing to be lawful and another to be unlawfu!l rests with Allah

1. Tafbim al-Qu'ran, Vol. L, p, 84
2 Adl-Qurian, 24 : 56
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alone and no one else enjoys even a fragment of it. This means
that the authority to legislate vests in Him alone, Whoever
elge tries to declare or adjudge about the lawfulness or otherwise
of thinga of his own authority is a transgressor, unless he does
so on the authority of and wi thin the limits preseribed by God.
Unabashed legislation—the act of declaring, without any
let or hindranoce, certain things lawful and others unlawful—
has. been described as ‘inventing lies against Allah’. It has
been called so because this can be the result of ome of the
following two things only : Either the person doing so alleges
that what he is deolaring lawful or unlawful without showing
any basis therefor in the Book of God, has a matter of fact,
been 8o ordained by God Himself or thst God has abdicated
His authority in his favour and left him free to legislate as and
what he likes. Whichever of these two positions he claims for
himself is a lie pure and simple and & false imputation to God.l
‘Not only that, at another place the Qur’an says:

1#Those who do not make decisions in accordance with
that which Allih has revealed, verily they are the disbe-
lisvers...... the unjust...... the transgressors”. (5 : 44, 45, 47)
Hore God warns those who do not administer their affairs
" in accordance with His revesled law and do not enforce it thaf
they are (a) disbelievers (b) anjust and (c) transgressors. This
means that one who disobeys the law of the Lord is guilty of
three crimes Kufr, Zulm and Fisq. Firatly this disobeyal
means that he is flousing the authority of Allah and is refusing
to accept His Command—which is Kufr. Secondly it amounts
to perpetration of injustice, for the Command of the Lord is
justice, pure and complete and any deviation from it results in
nothing but tyranny and injustice, or in the words of Qur’an in
Zulm. Lastly, man being the subject of God,- by disobeying
the Command of the Lord, he steps out of the ambit of loyalty
and obedience to Him, and this act of hia is en aoct of
¢ronsgression. And that is Fisg, Thus whenever & man

1, Tafhim al-Qurian, Vol, I, p, 578,
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deviates from the Shari‘ah he commits all the three crimes. It
is impossible that one may disobey a directive of Allih and not
be guilty of these three orimes, The extent of guilt will, of
course, depend upon the extent of the deviation and disobeyal.
If a man regards a command of God as WRONG or doubtful
or outmoded and deems hie own opinion or that of somebody
else as correct, he iz a Kafir, a Zalim and a Fasig of the highest
order and goes outside the pale of Islam, If aman acknowledges
the authority of AliZh and professes his belief in it, but in the
practical affairs of life does not care for His Commands, then,
although he does not go outside the fold of the ummah his
I'man definitely’ gets mixed up with Kufr end Zulm and I'vsq
and he is not a real and pure Muslim, And if there is & man
who oheys God in certain fields and disobeys Him in others,
then his Iman too gets mixed up with Kufr and Zulm and #isq
to the extent he discbeys the Lord.

The moral of the above verse is that the oaly correct, the
only just, and the only prudent course for &8 Muslim is to foilow
the law of the Lord and establish it over his entire life and in
that of the soviety.l

~ {g) The above is the natural dictate of the Islamic oconcept
of sovereignty and this concept is not only the cardinal concept
of the Qur'an but all the prophets of God were raised to
propagate it and establish it, The message of all the prophets
was one and the sams : ‘acknowledge God’s Sovereignty and

folliow me’. According to the Qur’an Prophet Jesus said :
‘“And (I come) confirming that which was before me of

Torah, so that I may allow some of what was (formerly)

forbidden unto you. 1 come unto you with a sign from

your Lord, so keep your duty to Allah and obey me. Lo !

Allah is my Lord and your Lord, so worship Him. That

ia the straight path”. (3 : 50-01)

This verse olearly laya down that like all tha prophets of
God! the message of Jesus was also the same and comprised
three basgic points, vz, L

1, Tafhim al+Qur'bn, Vol, I, pp, 4157,
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(s) Sovereignty belongs to Allih alone—it ja He who is to
be worshipped and it is His Guidance on which the
entire structure of morality, society and cultare is to
be reared, |

(#3) The Prophet is to be obeyed as the representative aund

the mesgengor of God, the Supreme Ruler.

{¢48) The law which is to decide the legality and correctness
or otherwise (halal and haram) of the things, must be
the Law of the Lord. It is His Shari‘ak alone which
is to prescribe the lawful and the unlawful. None else
can have any say in thia respeot.

Thus the mission of Moses, Jesus and Muhammad {peace be
upon them all) was one and the same, All of them atood for
the same ideology. People who have asoribed different missions
to different prophets are utterly wrong and make a baseleas
allegation. Whosoever came s the Messenger of the Lord,
agked the paupla to desist from His disobeyal, from asgociating
partners with Him, from deviating from His guidance, and
oalled them to & life of unconditional obsdience, loyslty and
sabmission to Him. '

It is unfortunate that Bible as we have it t-ﬂ-dlj? does not
prosent this misesion of the Prophet Jesus (peace beon him) s
precisely and aa clearly as is presented in the above verse of the
Qur'an. Neverthelean, even in the Bible as it exista we find

references, though scattered here and there, to all the three
- points mentioned above.

About the firet principle, relating to m'ruraignty and
worship, the New Testament says that :

- Then saith Jesus unto him, Get theo hence, Saten ;
for it is written, thou shalf worship the Lord thy God, and
Him only shalt thou serve’ .2

And he further stated that the Will of God must prevail in
the dumain of human world —the field in which man has been
1. Al-Quran, 26 : 108, 128, 144, 1&3.' 179,

2, Now Testgmeni, 86, Matthew, & : 10,
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given freedom and automomy—as it prevails in the realm of
nature.

“Thy Kingdom oome. Thy Will be done in earth, as it is
in heaven’ 1 | | _—

Thoe second principle that Prophet Jesuzs presented himself
as tho Messenger and the Agent of God the Real Sovereign and
asked the people to obey him in this very capaocily, is supported
by many verses in the New Testament. When he began to
deliver his message and oall the people of the Nazareth to the
religion of God and his own kith and kin stood in revolt to him,
he declared : So we are told on the authority of saints Matthew,
Mark and Luke that & prophet is never honoured in his own
country. And when conspiracies were hatched in Jerusslem to
do away with him and when his friends and associates requested
him to leave the place, he said that the prophet shall not die out
of Jerusalem. And when he entered Jerusalem for the last time,
his digciples wore saying : “Blessoth be the King that cometh
in the name of the Lrd” ! On that some of the Pharisees were
enraged and they aaid to Jesus to “‘rebuke thy disciples®™. Jesus
said : I tell you that, if these should hold their peace, the
stones would immedistely ory out"’.2 On another occasion Jesus
said :

«Come unto me ye that labour and are heavy laden,
and I will give you rest. Take my yoke upon you, and
learn of me;......... For my yoke ig easy and my burden is
light™.®
And, lastly, that Jesus wanted people to revolt against

man-made law and to obey Diving Law, is upheld by the
following passage in the Gospel, according to 8t. Matthew :

“Then came to J esus soribes and Pharisces, which
were of Jerusalem, sayiag, Why do thy disciples transgrees
the tradition of the clders ¥ for they wash not their hands

J, New Testament, 8t Matthew, 6 : 10,
2. Ibid., 3%, Lake, 10 : 38-46_
3. Ibid., Bt. Matthow, 11 : 28-30,
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when thoy eat bread. But he answered and said unto them,
Why do ye also transgress the commandment of God by
your traditions?...Thus have ye made the commandment of
God of non-effect by your tradition. Ye hypocrites, well
did Essuas prophesy of you saying :

‘“This people draweth nigh unto me with their mouth
and honoureth me with their lips ; But their heart is far
from me. But in vain they do worship me, Teaching for
Doctrine the commandments of men™ .1 |
There is a similar passage in St. Mark 2

All these references gq to prove that the mission of Jesus,
like that of sll other prophets before him, was to preach the
sovereignty of God and to eatablish His law on the earth.d

THE PRINCIPLES OF LOYALTY TO
THE STATE

The Quranjc concept of sovereignty is very olear and un-
ambiguous. It automatically follows from the concept that the
centre of loyalties, in the state founded om this concept, can
only be Allih and under His sanction, His Prophet. This
prineiple iz further elucidated by the Qur'an in the following
Varae :

‘) you who believe, obey Allah and obey His Mes-
senger and those from among yourselves who hold suthority;
then if there is any dispute betweon yon concerning any .
matter, refer it to Allih and His Messenger if you really
believe in Allah and the Last Day. This is the best course
(in itself} and. better as regards the result”. (4 :59)

Thie verse sets down the basis for the entire religious,
political, social and cultural system of Islam and comprises the
firat principles of an Islamic ¢onstitution. It lays down the
following fundamental and unelterable principles :

. p—

New Testamens, Bt, Matthew, 156 : 3- B
Ibid., 8t Mark, 7 : 5-13.
Vafhim af-Qur’an, Vol. T, pp. 254.55
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-1, The real and sole object of our obedience is Allih, the
Real Sovereign. He alone is to be obeyed in His own right. A
Muslim is first and the laat, the subject of God, His ‘abd (Siave).
All other positions are just secondary. The centre of loyalty
~ and obedisnce for a Mualim, in his individual ag well as collective
| life, is God alone. All other loyalties muet be subject to and
totally within the sanction of God. None of them should, sven
in the minutest degree, amount to & repudiation of the loyalty
we owe to Him. This idea has been expressed by the Hely
Prophet in these words :

““There is no (permission for} obedience to the creature
if it involves disobedience to the Creator”.

2. The second fundamenta! basis for the Islamic Order is
loysalty and obedience to the Prophet. This obedience is not
demanded in its own right ; it is in faot, the practical manifes-
tation of obedience to (lod. The Prophet is cobeyed because
he is the only u.qt-hentiu source through which the directives
and commandments of our Lord are communicated to us. As
such we can obey God only by obeying His Prophet.l There is
no reliable anthority other than the Prophet to make us know
the Will of God and the way of His obedience. Aa such any
form of obedience not sanctioned by the Prophet ia unauthentio
and therefore, untrustworthy. Thus the disobeyal of the Prophet
is tantamount to disobeyal of God. The Holy Prophet
enunciated thiz principle when he said :.

" “Whoever followed me followed God and whoever

disobeyed me disobeyed God™.

3. This third object of the Mualims’ obedience the Islamic
Order of life are the wlul-amr, t.¢,, the men in authority, the
government. Btit obedience to wlul.amr comes only next to
‘obedience to Gdd and His Prophet and is subservient to both of
Them. And futhermore, the ulul-amr must acoording to the
very ~erse wherein this term ocours, be from amongst the
Muslims themselves.

i F

t. Cf. “Whoso obeys the Missenger, ubeja Allib™e [Al-Qur'an, 4 : 80), |
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Ulul-amr is & term of wide connotation. 1t includes all
those leaders of the Muslim society who control and adminiater
its affairs, may they be leaders of thought or literature, religions
divines, political leadors, administrators, judges, commanders or
chiefs of social, cultural, tribal, municipal or Iocal organisations,
Thug whoever be in oharge of any facet of the affairs of the
Muslims, deserves to be obeyed and followed in his own sphere.
1t is not permitted that one should, by unnecessarily raising
insues with them and creating atmosphere of strife and confliot,
disturb the life of the community. The obedience to the
ulul-omr is, however, subjeet to the following two essential

conditiona :
(3) These ulul-vmr Ehﬂllld be from amnngnt- the Muslim

- community.

(##) They should themselves be obedient to God and His
Prophet and their policies and actions muat eonform to
the letter and the spirit of the Shari‘ah.

The Holy Prophet (peace be upon him) has a:preue-d and

elucidated this principle in many of his aayings. For instanoe:
(¢) “A Muslim munst listen to and obey the ruler whether

he approves of what is ordered or abhors it, provided
he is not ordered to ain. In that case, he should nmthar
) listen nor chey™.1

(§) *There is no obedience in sin. It ia only in virtue”.2

(¢} *“You will be governed by people some of whose' acts
and commands would be virtuous and some others
sinful. Then whoever expresses hia open  disapproval
over the wmunkaraéi (the sinful acts) will not be held
responsible for them and whosoever disapproves of
them and dislikes them (at heart, although he does not
express his disapproval in so many words) will alzo
#ave his skin ; but whosoever approvee of them and
Jollows them would be held accountable for them™.
The Companions asked : *When the days of suoh rulers

A

- 1. Bukhari, A-Sahih.
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come, should we not wage war against them ¥ The

Prophet said : ““No ! Not as long as they offer salat”.

According to this kadilh the symbol of ocbedience to God and

to His Propbet is salat. If the ulul-amr disoard it aleo, then

they step out of the basio loyalty to God and His Prophet,
And then it becomes permissible to strive to remove them.

(8) The Holy Prophet gaid : | | |
¢« Your worst rulers are those whom you hate and who
hate you and those whom you curse and who curse
you”. Asked the Companions: *O, the Prophet of
God | If such is the situation, then should we not rise
.1 revolt against them ? . Replied the Holy Prophet :
«No | Not as long as they eatablish prayer among
you” .2 |

 This hadith further confirms the one mentioned in {¢) above.

The first hadith might be construed as meaning that even if the
rulers offer prayer in private, they retain the right to exaot
Joyslty. Bub the latter hadith olearly enunciates that what is
required 1is establishment of the ipstitution of salat in the
collective life of the Muslims. In other words, not only they
should themselves offer pravers, but should also utilise the
power of the State to establish the institution of aalat in the
community. If the State does this, it retains its Islamic
character. But if even this much is not there, it would mean
that the State is not prepared to fulfil even ‘the first essential
requirement of Islam. In such a lcase it would becomo
permissible for the Muslima to strive to change the order of
things. The point has been further emphasised by the Holy
Prophet in the following hadith :

() ‘‘We shall not dispute and strive against the rulers save
when we see open Kufr in their affaira—Kufr in the
presence of which we will have nothing {0 save oufl
face before the Lord.?

gl

. Maslim, AL.5ahib.
2, Ibid, .
3. Bukhari, 4{-$ahkik, slso Mushza
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The fourth principle which too has been olearly and
defifiitely expounded in the above verss of the Qur’in is that in
sn Islatio State the Command of God and the Sunnak of the
Propliet are the final authority. Whensver there is s dispute

- ‘among the people or batween the poople and the rulers, it shall
“*.be referred to the Book of Allah and the Sunnah of the Prophet

and whatever Judgment follows therefrom should be acoepted
38 binding on all. Thus 3he Jundamenial and distinctive
characleristic of the Islamio State, which distinguishes it from o
non-lslamic State, i3 that it accepls God and His Prophét as the
final authorities, I f thiz be lacking the State is not Islamic.

Some people ask how a modern state can look to the
Qur'an and the Sunnak for the solution of all its problems,
There are lots of problems concerning Muniocipalities, Rail-
ways, Posts and Telegraphs eto., about which the Qur’in and
the Sunnak have nothing to say, What will the Btate do in
respect of thess 1

The objection is misconceived. The factor which dis-
tinguishes & Muslim from & non-Muslim is the difference of their
approach to life, The non-Muslime, even those whe believe in
God and in Prophethood, have ceased to look to His guidance
in regulating their affairs. They regard themaelves free to chalk
ot their own solutions for thejr problems. A true Muslim, on
the other hand, regards himself subject to the Law of God in
all that he does and exercises his will to regulate his affairs
only to the extent he has been premitted to do so by Allih, He
first of all turng to the guidance provided by God and His
Prophet and acts according to his own lights only when and
where no specific or implied guidanee is available in the Qur'an
and the Sunnak. And this action in acoordance with his own
lighta too ia based on the principle that the silence of God and
His Prophet in a certain matter implies that They have left
that matter to the good sense of the Muslims.

5. The verse also gives the people the right to differ with
their rulere and is a charater of their political freedom, In oase
of disoute, however, the verdiot of Allah snd His Messenger i
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to be takem as final, both by the rulers and the ruled. This
clearly implie& that there must be gomse institntion for deciding
such dispute in the light of the Qur'an and the Nunrnah. In
other words, the judiciary in an Islamic State must be indepen-
dent, competent and bold enough to give an impartial verdiot
irrespective of the position and power of the parties to & dig-
-pute.l

Vv

THE PURPOSE OF THE STATE

Now we come o the purpoge of the State. The Qur’an

lays down the fellowing directive in this respect :
¢(Muslims are} those wio, if Weo give them power in
the land, establish the mystem of Salal (worship and
prayers) and Zakai (pﬁur-dua}, enjoin right and virtue
and forbid wrong and evil.” (22 : 4l)

The above verse epitomises the piurposes of the Islamic
State and the basic characteristies of the rulers and adminis-
trators. This one verss alone is sufficient to give an idea of the
nature and the objectives of the Islamie State. God’s bounty
and assistance are for those people who, when given power, act
in the following way (— ,

(@) In their personallives they adopt the way of piety and

‘obedience. Their character is fres from the blemishes
of sin, disobedienes to God, vanity and arroganoce
They behave like real gentlemen, offer prayers to their
Lord, act humbly and aata.hl_iah' the system of Sulal in
the collective life of the people,

(5) Their wealth and resources are not wasted on sensua-
lities and Juxuries, Instead they establish the inatitu-
tion of Zakat (poor-due) —i.c., they pay their own Zakot
and organise the institution of Zakat so that the
woalth of the community may have an eguitable dis.
teibution and the State may fulfil its welfare functions,

el pp— e —

\, Tafhim al-Qur'an Vol. I, pp. 383-06. .
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(¢) They use the powers of the Btate for the eradication of
evil and of sin and for the promotion aud eetablish-
ment of virtue and goodness,

Theso are the objectives of the Islamio State.l

VI

THE PRINCIPLES OF GOVERNMENT

In the Islamic Btate the Government is democratically
eonstituted and is run ‘with mutya) consunltation. The Qur'an
- aays — ‘

(@)} “God has promised to those among you who believe

and work righteous deeds that Ho will surely grant

| them vicegerency in the Jand.” (24 : 55)

- The verse is quite clear on the point that thjs vicegereney
is promised to the entire Muslim community. Therefore it ia &
popular vicegerency and is not limited to any particular indivi-
dusl or grouwp of people. Consequently, the entire community
iz responsible for the affairs of the State? and as such only that
government can legitimately carry on the business of the State,
that has been constituted by popular will and works in confor-
with the powers delegated to it by the mmmunitjr.

() *“‘It was by the mercy of Allzh that thou hast been
gentle with them {0 Mubammad), for if thou hadst
been stern and hard-hearted, they would have surely
dispersed from around sbout thee. So pardon them,
and ask forgiveness for them and consult wiihk fhem
upon the conduct of affairs. And when thou (O Muham-
mad) art resclved, then pat thy trust in Allah. Lo !
Allah loveth those who put their trust (in Him)”.

| | (1: 159)

(c} *“They manage their affairs by mutual consultation.*

| (42 : 38)
It follows from the ahove vérses that the approach of

1. Tofhém al-Qur'an, Vol. IIL, p, 235, _
2. Bssed on ; Tafhim ol-Qur'an, Vol. IIl, Surah ol-Nur, pp- 417-420,
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' government towards the people should be based on love, sympa.-
thy and fnrgwauann It !hnﬁld try to lighten théir burden’ and
prnﬂda fur thém tha necesaities as well as the cumfnrts of life.
It shuuld Wunk to thalr walfu.ra betterment and prosperity.

Flirt‘hbrmbre the gnvernment ‘should be constituted and
ran in cnnshTtatmn with the people. Its structure must be such
that the paupla are nhla to arprasa thmr naw[mmt It is their
will whmi] ahuuld provail. And this ean take plﬂﬂﬁ only in a
state thn.t. 1: demnérn.tm in atruutura and in its wurkmg |

VII
CONFEPT OF CITIZENSHIP

(2) Although the Islamie Stato is an 1deﬂlngmal state, it
confines ite ﬁltlzﬁnﬂhlp to nuly those persons who live on its
i_:at-‘.rltnry or migrata toit. Itig hot | an extra- tarriturlal state.

Thla 18 bnrnﬁ out By tha fulluwmg verse of the Qur an:

o “"iyéﬂly those who believed a.nci mlgrﬂtéd and struggled
hard in Aflah’s wuy w:th their property” und ‘their “gouls,
and" ﬁhuse Wwho ™" gave (thamj shelter ‘and’ help—ﬁhay arTe
gua.rcfl&ns"nf ‘ehioh’other, and (as for) thusa who 'believe but
dld not’ m:grate '{t6 the Tglamio St-a.ta} yﬂu ‘hnve nnthmg
to dn ‘with their’ guardmnahlp until they migrate ; but if
ﬂ:ay Beef{ help from’ ynu in the matter of faxth then it 18
yuur l:'fut_v,r tn héﬂp {thﬁm) axuepb against a fulk between
whond®’ a.nd you tharﬁ i8 o ﬁrﬂﬂﬁ}' Allah IH Saar ﬂf wha.t ye

ﬂu" {8 ’?2}

Thlﬂ vﬂrsa lays down another basie prmmple of the Con.
stitutional® law ‘of Ialam, viz., nn]y those persons will be under
the gdaf&lannﬁlp nf tﬁa Islamio State who either live in dear al-
Islam 'or whn mlgra.te to it. As for those Muﬂhms whu live out-
gide’ thﬂ terrltnry uT the Islamic State, it will n6¢ assume “their
guardlnnsﬁlp Tha reiatmnahlp of Islamie brotherhood will be
'thera "but ot thﬂ IEEnI ruapunm’ﬁ:hty of gunrdmnshtp If they
mlgrata ’lu it, then alone they will be entitled to'its guardian-
ship.” If thay ﬂumé nnly aa visitors und retmn their mtmnnahlp
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iof & non-lslamie State, they will be rugnrﬂed ag the citizons of
that non-Islamic State and will not become entitled to the
girtardianship of the Talamic State.

Wilayaé is an Arabic word and it means sapport, assis-
tance, protection, friendship, relationship, patronage, guardian.
ship and the like, In its context the above quoted verse clearly
denotes the relationship subsiating hetween the State and its
vitizens and among the citizens themselves, - Thus it limita the
political and constitutional guardianship (i.e,, the oitizenship)
to the territorial limits of the State and excludes from this
guardianship those Muslims who live ontside the dar al-Telam.

The legal consequences of this distinetion are far-reaching.!
This will also affect the forsign policy of the Islamic State.
In the light of this verse the direst responsibility of the State
is limited to the Muslims who reside in its territory and doca
not extend to those who do not live in it. This is what the Holy
Prophet meant when he said (—

T am not responsible for the protection of a Mualim

'-;rn_ﬁ lives among the Mushriks (Polytheists).”

This is how the Islamic law has cut the gordian knot which
has heen at the root of many an international complication.
For when 8 state takes upon itself the protection and guardian-
ship of the minorities which live outside its territory, it invol-
ves itself in such complications that even consecutive wars can-
not help it to wriggle out of them. |

The Qur'an does not hold the Islamic State politically
responsible for the protection and guardianship of those Mus.
lims who live outside its territory. But it does emphasise the
relationship of religions fraternity and takes cognizanoe of ite
implications. If Muslims are being subjected to tyramny, if
genooide is being perpetrated upon them and if they invoke the
help and assistanc of the Islamic State on the basis of their
membeship of the Islamic fraternity, it is obligatory on the

I. Maududi, Rasa*i-o-Masa'sl. Vol, II, IYslamic Pablications Lid,,
Lahove, pp. 150-184 i
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State to go to their help and to proteet them. But thia function
must be discharged with due regard to international commit-
ments and moral obligations, The Islamic State is not fres to
hehave in any manner it likes. If it is bound in an agresment
with the tyrant nation, then the Islamic State cannot extend
such a help as may contravene the agreement or its moral obli-
gations without first repudiating the agreement openly.

The word whioch has been used fop sgreement in the verse
18 meethdq whioh ia used in the sense of trust and understand-
ing. By meeihdq is meant any understanding which shows that
‘one state is not at war with another. If this understanding is
thers, even though there be no written treaty of alliance or of
friendship or a non-aggression pact or a no-war treaty the
Islamic State would be deemed to have a meelhdq with suoh a
State,

The words used in this verse are : dainakum wa bainahum
meethdy (between whom and you thers is a treaty). This shows
that the treaty between the Islamio and the non-Islamio State
is not merely a troaty between two states ; it is & covenant
between the two peoples as well, and the Muslim nation is also
morally responsible for the treaty along with its government.
The Skard'ak does not admit of a situation in which the Mus-
lim people may be deemed to be absolved of the moral responsi.
bility of the treaty entered into by their state. But the moral
responsibility of the treaties of the Islamic State will devolive
only on the Muslims who are citizeng of the Islamic State. It
will not extend or apply to those Muslims who are not citizens
of the State binding itself by a treaty. That is why the Treaty
of Hudaybiah was not desmed to be hinding on those Mualims
~ of Mecoa {e.g., 4bu Basir and Abu Jandal) who had not yet

hecome the citizens of the Islamio State, -

Thus it follows that the State can help the other Muslim
brethren outside its territory only in ways which do not con-
- travene tha treaty between the Islamic and the non-Islamic
State or can help them after openly denouncing the treaty, if it
80 deems fit. It caanot do #Q ln any mannger eontrary to
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recognized atnnandu of mtarnu.tmnnl ethica and morglity.1

{b} An tha Iﬂlamm Sta.t& 18 an 1denlugma.l a!:a.?a it clnsalﬁas
its mtmana mtn twu Eﬂtﬂgﬂ:ﬁPH mz lldushma and Zammm ':‘.‘]115
dlﬁﬂrentlutxan 15 ﬂasantml in view of tha 1denlng1na] mture of
the Btate But i dDBI nnt lead tol tha dlvlsmn nf tha PEGP]E
mtu d1ﬁ'arﬁnt caﬂﬂs, nur 15 any gruup dapr;veq nf haam human
rlghtﬂ Thﬂ Qur an au.yﬂ :

o "Lu | the Phamoh exalted himself in the earth and

made 11;3 peuplﬂ Enataa A trlba umﬂng them ha ﬂpbfjﬁaiaiai

klnmg ﬂ]ﬁlr s0NS8 a.nd aPunng t]:lmr wuman Lo Ho was of
thnsa whu apread glﬂmgt uiﬁ nnﬂ &nrruptmn ( faamd} |

(28 : 4)
Thua in the eyes uf hm govemmantr all citizens 1|;-pr+ar+e»F nut |
. equu.l m law. Al did’ nn?* ﬂn]uy slmllmr nghtﬂ Inﬂta&d ha
adnpted the pulmy uf dlﬂdmg panp]e i;ntu gmupﬂ and custas
and of nppressmg one group’ a.lid exaltmg another, ma.kmg unﬂ
the subject and the other the uvarlurd

Hara S0me one ma:,r raise an objection and say thaf the
Islamic Stnta tnn el&-smﬁaﬂ its mtmens into Mushms and Ztmmw
and dma not give aa.uh une nf them rlghts ﬂ-nd Pnﬂ]egaﬂ mmllar
in all respects. But thm nb]echmn does nut hnld good hecause
the gmunda of clusmﬁcutwﬂ in an Islamic State are radmall]’
drﬂ'erant from those: un pha 'hu.ma nf which the nnn-Muahm
lta.tﬂa of the paat a,i:c] praaant hsve been ma.kmg t-hlﬂ nlaamﬁu&-
tmn Islam dnaa nnt diﬂda panple on the basis of tribe, race,
uu]ﬂur In.nguu.ga nr cla.sa Tt dlﬂ"erantq&taﬂ bﬂtwaen them on tha
 basis of a prmmpla and an ldmlngy ‘And whoever auuapta the
ldenlugy w‘hmh is ita busm prmmpla, ite mwaﬂ- detre gn#armngl
all its a.ntmna Btﬂ bacnmaa antltled to the nghta of full mtman-
ship.

Furth&r, the Islamio State confers all basic humnn rights
on its non. Musllm mtmena as wol] and there is no distinetion Hrﬂ
to nghts and prw:legea batween Musllms and nun-Musllms in
this reapant Wha.twer dlatmatmn 18 made between tha twn, is
in the raalm of Pﬂlltlﬂ&l mapnnszbllmaﬂ only. Since a.n Islamio

1. Tnfhi‘m ol-Qur'an, Vol. II, pp, lEl-ﬂ:‘i
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State is based on an id'aﬁld'gy, it is evident that only those who
believe in that 1dﬂulug}' can be entrusted with the responsi-
blhty of runnmg its ﬂ.ﬂ'a.lra Unly thnaa of its people can herein
bear the raspunmblhty of pnlmy-maklng who believe im the
1deulngy which must nacesaanly govern lts policies and pro-
grammea ARd, “ns already axplnmad whnaver a.c:uaptra the
ldﬂﬂlﬂg}’, hecumeﬁ une ui fha guvam ulﬂﬂﬂ a.nd, whﬂevar
EPI;II'IIE 1t aiapa nut uf thmr fnld Thua here is a.bsnlui:aly no
mmﬂanty batwaql thla ﬂlaﬂmﬁuatmn u.n'd tﬁg bna madﬂ a.nd
mamt&med by tha Pharanh unﬂar whmh nﬂ nna frum the ﬂub

Jaut race nﬂuld a?'ar anter tha fqld nf the rulm clasa, 111 whmh
the Hﬂh]ﬁﬂt rae was deprwed of all human ng ts and waa wﬂ:h

out any guurnnt&a of life or honour, in which all emnumlrz bena-
fits were rasarvad for thosoe who were born among the group of
rularﬂ ﬂ.nd all | nvenuaﬂ of prugraaa were closed upon the reat
who ware subjactﬂd to servitude so that their life became an

‘unending woe nf mlsery and deprivation.l

Vil
BIRECTIVE PRINCIPLES OF STATE POLICY

Alangmtﬂ i;ha bamn puhtmal mncepta, the Qur anh has also
glven HOI® ungant. directives for state pohuy A careful study

nf these dlrentl ves tlhrnws a.mpfa llght. on the ub]aﬂtlvaa uf the
Ialamlu Stﬂte Thé fnlluwmg verses of the Qur’in are very
lmportant in this reapect
‘Set not up with Allik any other god (O mu.n} lﬂﬂtr
thou sit down reproved, forsaken. Thy. Lord hath de-uread
_that :

(1) Ye wnrahlp none save Him ;

(2} (Yﬁ ghow} kindness to the parents. If one of them or
both of them attain old age with thee, say not ““Fie”
unte them nor repulse $hem, but speak unto them a
gracious word. And lower unto them the wing of

I. Tafhim al:Qurian, Vol. I1I, pp. 613-14.
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submission through mezcy and kindness and say : My
Lord ! Have metoy on them both as they did care for
me when I was little. Your Lord is best aware of
what is in your minds. If ye are righteous, then lo!
He was ever Forgiving unto those who turn unto Him ;

(8) Give the kmsma.n his due, and the needy n.nd the way-

- farer:

(4) Squander not thy wealth in wantonness and extrava-
gance. Lo ! the squanderers were ever brothers of the
devils and the devil was ever an ingrate to the Lord ;

(5) But if thou turn away from them (i.e., the deserving
kinsmen, the needy and the wayfarer) seeking mercy
from thy Lord, for which thou hopest, then speak unto
them a reasonable and kind word ;

(6) And let not thy hand be chained to thy neck nor open

it with a complete opening, lest thou sit down rebuked,
denuded ; Lo ! thy Lord enlargeth the provision for
whom He Will, and straiteneth (it for whom He Will).
Lo | He was ever Knower, Seer of His subjeocts ;

(7} Slay not your children, fesring & fall to poverty, (it is)
We (Who) provide for them and for you, Lo ! the slay-
ing of them is great sin ;

(8) And gd”not near unto adultery. Lo ! it is an abomina-
tion and an evil way ; |

(9) And slay not the life which Allih hath forbidden save:
with right. Whono is slain wrongfully, We have given
power unto his héir, but let him not commit excess in
slaying. Lo | he will be helped ;

.{lﬂ} Come not near the wealth of the orphan save in a be-
fitting manner till he comes to strength ;

" (11) Keep the covenant. Lol of the covenant it will be

asked ;

| (12) Fill ‘the measure when yt; measure and weigh with a

right balance ; that ia neat and better in the end ;

(13) (O man), follow not that whereof thou hast ‘no know-
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ledge. Lo !the hearing and the sight and the heart of

each of these it will be asked ;

{(14) And walk not in earth exultant. Lo ! thou canst not
" rend the earth, ‘mor cangt thou streteh to the height of
the hills.
The evil aspevt of all these is hateful in the sight of
thy Lord. “This is p¥tt of that wisdom wherewith the Lord
hath revealed unto thee (0 Muhammad 1)”. (17 : 23.39
In the shove verses the Qur’in has presented those basic
principles which constitute the bedrock of the Islamie Order,
The verses were revealed at a moment of historiec significance,
f.e., on the eve of the beginning of Madianite period. The
Mecocan period was coming to & close and a new chapter was
going to be opened in the life of the Islamic movement. On
this historic oocasion the Manifesto of Islam was revealed : a
manifesto which was to act as the source of policy and condyet
for the new Islamic State of Medinah. It sets down the guiding
principles for the moral, religious, social, economie, political
and cultural reconstruction of the new state and society.

(@) The real meaning of the firet principle is that none
excopt Allih should be worshipped and bowed before, and
also that He alone and no one else should be unconditionally

obeyed in all fields of life. His Command alone should be taken
a8 the Command and His Law alone should be accepted as the

Law and He alone should be acknowledged as the sole Ruler, the
Sovereign and the King., The principle is not meant to be
merely as a private belief and article of faith for the individual
but also constitutes the veryfoundation of the Islamic system
of life and it was on this very pillar that the Prophet (peace be
upon him) set up the society and state of Islam at Madinah.
The Islamic St4te’of Madinah was founded npon an ideology
and this ideolody was none other than this : that Allih is the
supreme Ruler, the Sovereign and the King and it his Shari‘ah

which constitutes for man the code of conduct and for the State
the law of the land. o0

(6) According. 'to the second pnnmp ﬁ/thu nghta of the
parents come first Bmong those of sll hdman rallmﬂna and are
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n&x‘t nnlg to the nghts of Gnd Hunﬂalf Pappla muﬂt he ren-
pectful and mbedlent fo their parentﬂ a.;ui u}muld apr‘?a them tn
the hent of thmr eapamty The muml ﬁllmﬂutﬂ of the aumeby
shuuld be. ﬂm::h ag to make the s0ns und dq.ughters rmpentful i:.u
the pa.renta and not dlanbﬂdlent to them Tt ahnuld lpculnnta in
them thﬂ ~8pirit of service and lnduca thﬁm to lunk ﬂftuﬂl.' thmr -
them whan thay were yuung and in need of ltr Thla varﬂﬂ 13
not marely in the nﬂ.tﬂ.ll‘ﬂ of a mﬂral precept ; rnthﬂr it was thﬁ
'fuundatmn upon w]:u ch the laga.l nghta of tha parents wera later
datarmmﬂd as is c]aar from the relevant Pﬂl't-lﬂﬂﬂ of the bonkl
of Had:th and thh S:mllarly bacause of this m]unenun an
hunnurad pualtl on has been aamgnad to thﬂ parantﬂ in Isln.mm
society and culturﬁ and it is the duty of the cnmmumty as well

as_of the. Etate to ta.ka measures to prutent ﬂ-!ld ma.mt-ﬂ.m t-hlﬂ
p{)mtmn Murauver 1n the mght of this m;unutmn tha pnnﬂlpla
hag haan lﬂ.1d fnr E‘E"EI’ that the Iﬂlamm State T-Flll 80 fa-shu}n its
lagal, educatmnal n.nd admmmtramva pulmy thu.t tha mat:tutmn
of the famlly is uphald and Btrangthanad and is pI’D"F’ldBd with
state prnteatmn

{c) Tha reai.xl_ import of articles 3, 4 a.nd b of ﬂllH Hamfaatu
is that a man ghould not reserve his earning exnluawely for his
own naeds 331}11&1' he should maintain an unnstant&tmua and
bahmuad atanda.rd of life and devote hm Eurplus waa.lth for
halpmg hlﬂ ra]atwaﬂ and the needy and tha daﬂtltut-a to meet
their n&eds 8O tha.t tha spirit of co-operation, mutua.l aaonﬁce
egonomio mhﬂmun and deep rega.rd for each nthar s rights may
permeate the whula social elimate of the hlatory. Every person
should Mp qnd assist his relatives. The rich should come to
t P of the poor and assist them in meeting the ups and
duwns of llfﬂ Every wnyfarar should always be agsured of a

. squa.ra meal wheravar he may be in a Muslim land. The paopla

should be. 50 1mbued with the Ialamm-uunﬂapt- of nght’ that
thay shuu]d nlw&ys feel that i in their wealth is a share for. the
people who live around them and if they help and assist them,
they meroly give them something which was the latter’s ‘right’
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(an dlatmgmahad from_ _f_dnqu or uhn.nty) 1 And if » person is not
'111 a punltmn tn aaalst utharn then he nhunld raga.rd lt as a8 uﬂ.uaa
far regrﬂt a.nd aaak t-ha b-uunt-y nf Al lah au that he mny gerve
other paupla and a.agmt. tham in prnnurmg tha amamtmﬁ of llfa

| L;ka t-he ﬁrlt pru*rmmn, these prunsmna nf tha Islamm Mani.
fﬂatu, too, were not meant to ho ‘mere muml tanatn The Islamic
'Btat-e of Madmah tru.nslu.ted ‘hheaa ln]unﬁtmnﬂ into prnutmﬂ and
it was in t.ha:r hght that & ayatam of unmpulanry uuntnbutiuna
ﬂadﬂqdl~e-wijibah) and ni' vulunta.ry nnntﬂbutmns [aadaqﬁt-u- |
ndfliah) was evolved, that a system of wuaiyak [Wlll). wirdsah
{Inhantanca) and uuqcif (Truata) wns denaad and prnpar safe-
gunrds wWere ]_:u‘undad fur mm ut&nnncﬂ of the rlghts nnd prup-ar
 ties of the qrphu.m It was made ubhgatnry on every habitation
ta plu.y huah for ﬂ'.‘I.I'EB da.ys, ab loast, to any traveller who mmau
tur it. Murmver every endeavour was made to infuse to the
. uummumty the aplnt of sacrifice, ganeruslty, phﬂnnthrnpy and
n-uparatm:: g0 much so that the paﬂpla came (o attach as much
importance to the mnrll nghts and reapnnmblhtlaa as they did
to the legal rights and duties.

() In tha 8th item it l:u.a been suggeﬂtad t.htt pmpla nhuuld
nmthar humma too ttght ﬂatﬂd nor too upen-hnndod Inatend
thay should adopt a via media and should so a:pand t-hau:'
wealth that they. nalthar hinder the prnpar nnd aqmtu-bla oir-
culation of wau.lth by u.ﬂtlng mlsarly nor fritter away economic
ntrangt.h by adopting ways of a:travnga.nna Thay uhuuld main.
tain & balanoe in their axpandlﬁure — neither hesitate to spend
wha;ru nacaaaa.rjr, nor mdulga in nvmdabla or unoalled for ex-
pendlture All those who, in thalr npandmga, are mntwntad by.
hypuunuy, ostentation and ﬂIhlbltlﬂn of wealth, or who spend
in the cause of llIIllI'ji'. _vulgamty, ur corruption or needs other

.....

¥ The Qur a.p aayﬂ |
+In their wealth thﬂ haggar and the dub:tute ha.va thair due (Hag)".
(Al-Qur'an, 5L : 19) — Editor,
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According to the Qur’an those who misuse thmr wealth on eril
pursuits act as Satan’s accomplices.

These injunctions too have their legal and social bearing
and clearly suggest that a healthy society should, through
moral education, social pressure and legal restrictions, check
fhe waste of wealth. It was in pursuance of these injnnctions
that the Islamic State of Madinah legally prohibited certain
forms of expenditure, stopped the flow of money into certain
chaonels and through social reform abolished many a wrong
. cuatom which involved extravagance and over-expenditure..
The State was empowered to put a stop to pronounced forms of
public extravagance. Through all these measures wastage of
wealth was checked. |

Bide by side with this, through Zakat and Sadagit a smash-
ing blow was administered against miserliness, Through them
the poasibility of hoarding of wealth was eliminated and it was
ensured that there was proper ciroulation of wealth in the
community, Through social education people were made to
understand the difference between philanthropy and extrava-
gance, benevolence and reckless spending, miserliness and
austerity and niggardliness and thrift, In the social climate so
engeudered the spend-thrift and the miser were looked down
upon, while the philanthropic and the generous and those who
maintained a balance in their life were looked npon with honoar,
And it is a result of this very moral and mental training that
ever mince then Muslim society has loved and respected the
generous and ph:lanthrnpw and daaplﬂad the miserly and the

greedy.

It is Further suggested in the pasaages quoted above that
the disparities of wealth are not necessarily unnatural. Dia.
parities due to natural causes and not due to artificial barriers
raised by man are not essentially an evil and hence it is in no WAy
advisable to try to eliminate them bjr enforeing an unnatural
equality. Equality of the unequals is no equality at all!
Neither is it proper to change naturel inequality nor to extend
inequality to unnatura! limits and make them inequitable,
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Both the extremes are equally reprehensible. A healthy econo-
mic aystem should maintain justice and keep the distribution
of wealth within the limits prescribed by the Lord of the

univerae.

It wasas & result of this directive that the concept of
“class struggle” could never gain ground in the economic policies
of the Madinite State. Differences in income and wealth were
never regarded ag an evil in themselves which must at all
costs be eliminated, Thus the Islamis State recognised the
natural differences which are inherent in men and instesd of
enforoing an unnatural equality it tried to so fashion the gooiety
through moral edusation and laga],' processes that economic dis-
parities, instead of becoming an instrument of oppression or
exploitation, became agencies of the promotion of many a social,
moral and economic virtues. | |

(e} The seventh prinetple gives the lie to the basis on which
the movement for Birth Control and Family Planning has been
raising its head from time to time. In. old times the fear of
poverty led the people to resort to the killing of their offspring
or to abortion, and now the method of contraception has been
added to it by modern science, This seventh eclause of the
Islamic Manifesto directs people to totally aveid all those efforts
which aim at curtailing the number of the people and instead
to devote heart and soul to the constructive effort of multiply-
ing the means of economio sustenance. According to this pro-
vision, it is one of the greatest follies of human beings that
they resort to the curtailment of their numbers merely out of
- ai ima.ginu.ry fear of the insufficiency of economic resourcea.
God says that the pravision pf economis resources does not lie
with man, it is solely in His Hands. He made the world, He
endowsd it with all necessary resources, and He has been feed-
ing those who have gone before and will feed those who are to
gome in future. 1t iz He Who has taken upon Himself the
feeding of His oreation. History elso tels us that the economio
potential has increased in the countries whose population has
inoreased and ofton the rate of growth of the economy has been
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mura ra.pld I:.varybndy Whﬂ is bnr,n on thls earth does nnt
arrive juat nuth o muuth and a atumaﬂh-——he comes also endow-
ed mth twﬂ ha.ndla and a hra. pI ig fnnllah to thmk that
Nutura 8 plan is daf’ar:txve and thnt we muit Haatm}r or check
humnn pmgeuuy to correct the situﬂtmn 1

Ii: isa raault of this vary teachmg of thﬂ Qur an that B:rth
Unutrul has navar apphed much to Muahm gosiety and hag naver
' gained curreney amung them

3 [f} “Go tmt near adultery is 8 unmmﬂ.nd addrasaad £ tha
md:ﬂdqu a.nd tha auumty alike. For the mdlvldual it me&nﬂ
tha.f. ha ahuuld not nnly a.vn;td &dultery but should ﬂ.lﬂﬂ avoid all
those prallmmarms which m&y lead to it. He ahnuld avoid all
thnae thmgs whmh bam:rma & stepplng stﬂna to zamx (furmuatmn
and a,dultery) For tha society ag such it means that it shonld
not unly furh1d zina but ahuuld also ehmmuta the uauaea incen-
tives and auxiliaries of zing 8o that the evil ﬂhuuld be bamahad
runt and branch. Thm  purpose is to be achieved thmugh prnper
raunnattuatmn nf tha snmal llfe thruugh moral traumng, aumnl
eduuntuﬁn lagarl muaauras and all other effﬁnbwa davwaa Tha
individual and the sumet}r both must be free from the evil of
zing.

This mjunut-mn became the ﬂﬂllrﬂﬂ of many social laws and
rules of conduct in Islam. For instance zina and false scous-
ation of zina were made ungmzable offences ; purdah was intro-
duced and its raies laid down, stringent stops were adupted to
stop vulgarlty and curruptmn drinking was forbidden ; and so
were imstrumental musio, dancing and the makmg of human
likeneases -— (all the kith and kin of zingl) ; and a family law
was evﬂlvﬁd by which marriage was made casy and a simple
affair and the social causes of zina were totally ahmmated

{g] The mnth pr:nmple forbids the slaying of human bmﬁgﬁ.
This a.pphea 88 much to suicide as it applies to the killing of

1, Haududl Iahz:m mur Zabi-e. valadut ({slam and Birth Countrol) ; Islamio
Puhlmatrmps Ltd i3-E, Shah Alam' *Market, Lahore, 1860, Those
intereated in the economie rofutation of the plea for I:urtrh control may
8¢6 ; J. TI). Bernel, World Withowt War, London, 1958. and Arthur
Hbﬂurman, FPoople, Space, Food, Lnudun 196,
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-nthara Auumrdmg to the Law of Ialam the slﬂymg of human
hf'e—-whether of others :nr uf una 8 uwn EElf—IE thb graataat erima
and a Musllm mus't uairar aver think of it. Man hua harhuured
the ﬂ]umnn tha,i: 'hla uwn life halungs to h1m a.nff he is an’tlth—d
to rp;.:l'.iii :Emd tﬂ it. It is & mlscnnceptmn, pura ﬂ.n(!l mmplﬂ All
llf'e: bﬁlnngl tu Al’lah ami man has no r‘.lght aven to IIIIE‘I.IE'E it,
much less to destrny it Gud has by heatnwmg ‘life and nther
resources on man Pui htm on trial and ﬁimuld aiwu.ys be pre-
pnrad to fa.ca thm trml tu tha laaﬁ ’hmath ‘whatever the ton-
dxtmna that ha mu.y hﬂ."i"'ﬂ to pass thrnugh du‘rmg %ha pﬁrmd“ of
thm trial. Tu run a.wa.y frnm the tnal is fa::rllyr ' Am:l to commit
thm fuI]}r by means nf ﬂ'_l:_umd!a—n gruasnma unm&—m wurst nf all.
When fnlly anq orime ai-e wedded tugethar t:mthmg but’ igno-

i:‘my in t’he ?rﬁrld and Wurat pumahmﬁntr m %ha hareufter can

raaui[; 'frn:_n 1t Can anythmg he more futﬂa than tunnurt

......

ajitplrﬂal pmii q,nd mglurg to avoid tampamry mlafqr!:};naa nnd
frustra.trmnﬂ Df 1:1113 wnrld ?

Taking of human llfa ]ma been furblddan S8V 0 w1th rlght
Amnrdmg to Ialamle law thla r:ght is hmlted tu ﬁ?a munamna,
mz i :

{ar} Qwu-ﬂ (Retaliation) frnm a8 murderar, |

(ﬂ} ‘Kﬂhng of enemies in un Isla.mm' War,

(42t} pumahmanﬁ fnr thoaa whn try tu nverthruw the Ialg.m[p -
‘way of life, | " |

(iv) phﬂmhmant for adultery by married males or females,

and YooY L T T Tege

(v) rﬁ*11:111:151111:|um:|f:. for whd’ad v e*, hlgh trBF.&un.

at'heae are tha ﬁva gruun@a on whmh a.lana :15 t}la takm.g uf
h‘uman life Justlfad a,mI 133“&1 nnd not atherwma. R

‘Tt has further boen said: " |

“We have gwan pnwer unto his (@enau.aad g) heir but lot
hun nﬂtr cnmmlﬁ excess in sl&ymg

By “Puwar" {suﬂan} is meant Juatmna.tmn to dﬂmand Qzaaa
(rata.hatory klllmg) From thm arises a prmmpla of Isla.mm
law tha.t in a case of murder the real plamtlﬂ' is not the ‘State

’but tha heirs of the murdered person—and they are empuwared
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to forgive the murderer and to take blood-monoy from him in.
stead, or forgive him altogether, The State itself does not
have the right to grant pardon. |

There can be many kinds of excesses in alaying end they
are forbidden in Islam, e.g., to kill persons other than the mur.
derer, to kill him by torture or by excessively painful methods,
or to mulilate his bedy after hia [death or to kill him even
after taking the blood-money, and so on. N

It has been said : “He will be helped”, but as at the time,
of the revelation of this verse the Islamic State had not yet
-gome into existence it was not explained who would help him,
Later on when the Btate was established, it was decided for all
times that the punishment will be imparted by the Islamiec
State through its judiciary, No individual er group or clan or
tribe is entitled to take the law into its own hands to avenge a
-murder. Only the State can do that, The hair of the murdered
persons ie to seek justice from the State which shall provide it
in full measure.

() The principle adumbrated by the 10th clause was salso
not a mere moral precept ; it inspired the Islamic State of
Madinah to devise legal and administrative means to safeguard
the rights of the orphans, the details of which are available in
books of Hadith and Figh, And from it was derived the general
principle that the Islamic State is responsible for the protection
of the right of those citizens who cannot lock after their own
interests. The following hadith of the Holy Prophet refers to
this very pumt and constitutes the source of great many laws
in Islam :

“I am the guardian of one who has no other guardian".

(4) The 11th clause also became the cormer-stone of the
internal and foreign policy of the State. It too was a moral
precept as well as a directive for state policy.

(J) The 12th clause presents the view that honesty is nat
only s good moral quality, it is also the best economic policy.
It is good for this world and for the hereafter. In this world it
will build up good reputation and will enable the vendor to win
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the eonfidence of the buyer. This will automatically lead to the
promotion of trade and fostering of mutual prosperity. And in
the hereafter, the honeat will prosper, for therein entire reward
wonld depend upon man’s honesty and his fear of God.

Like the other injunctions, this one too is uot meaul as a
moral precept only. It has acted as a directive state-poliey and
it was held to be the responsibility of the Islamic State to keep
an eye upon trade-practices and to see that right measures were
being used. And it was from this injunction that the general
rizle was derived that it is a function of the Islamie State to
chétk malpractices and exploitation in the economic fleld and
enforce justice therein.

(k} Inclause thirteen it has been said that Mualims should
not base their actions on suspicion or doubt. They should
‘always fashion their individual and social policies in the light
of *reliable knowledge™. This dictum too had many far-reach-
ing effects. In the realm of ethics it came to be a principle that
one should avoid casting suspicione and doubts upon others and
ghould never make any allegation against others without proper
investigation and verification. In the fleld of law, the principle
was adbptsd that no action would he taken against anyone
metely on the basis of suapicion. Similarly it was forbidden to
arrest s person, to beat him or imprison him merely on suspicion.
In foreign relations it wns not permissible to take eny step
against another people or state without just cause ; nor was it
proper to give currency to rumours merely on ground of sus-
picion. In education those subjeots were nof anocouraged whmh
are not based on sound foundations and which rest on mere
conjectures. And above all, it led to the eradication of all
superstition in religion. Mualima were asked to form their belief
on what was revealed to them by God through His Prophet and
on what was taught by the latter—in other words, on surest
Knowledge and not upon myth o ignorance.

(1) Lastly, Muslimsa are told t.ha.t they should shun the ways
and the manners of the arrogant and the tyrant. This precept
too is meant for individual and national life alike. And it was
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a result of thia very in ]unntmn thnt the livea of the rulers, the
governors n.nd the ganarnlu of the Illlmlﬂ State of Madinsh woié

'-'-‘IJ N-RE

fm nf all art:ﬂmnl pomp and show ‘which is » charadieriatic of
llﬂl nf tﬁa urrngnnt n.nci tha tyran’é u.nd t.ha dai:ﬁ;iant They
llru a. humbla lifs. Thmr mannﬁru wére ulmpla and utrn:ghtfur-

¢ Cnurﬁauy nnd kmdneus were the:r ways. Thay bahu.vad
mth thu pnopla in isha buat nf’ wnﬁ {nth Tove and aympathy
I.nd unﬁaﬂtnndmg ‘Even in war t-hay hever uttered words of
pr;qu or a.rrngmua. And when *nuf-unuuu thﬁy néver 'trisd to
nrgrp-ha]m oihara hy pomp md uhuw Tlm was hnw tha Illnmm
n’nufnﬁy fuflnwa& the above minnctmnl T

This waa tha f&fn.mfaatﬂ ‘of the Ialu.mm movement led by
Prophaﬁ }fuhmmntf (‘Gu(ﬁ b'fansmgu b6 upon hlm} and in 1\‘..

wara lnld ﬂm Jlmtlvﬂ pnnulplan uf l.n Iulu.m;m Et&ta 1 -

1. Maududi, Tafdim al.Quran, Vol, II, pp. 60817,



Chapter 6

First Principles of
“the Islamic State

The movement for the sadoption of Islamie
Constitution was at ita climax in the last quarter
of 1952 when Maulana Maududi visited Karachi
- in November. He was invited by the President
of tha Karachi Bar Association to address a
gathering of the-lawyers and the intelligentsia of
the metfropolis. As it was a disoussion forum,
Maulans Maududi prefaced the discussion with
a brief but ocomprehensive talk onm the basic
~ principles of the Islamic Btate and the nature
and contents of Islamic Constitution, This talk
was given to enlist the support of the upper
intelligentsia to the cause of the movement for
the establishment of an Islamic State in Pakistan.
It also poasesses a historic significance, for it was
given at Ka.rnnhl at & time when the Basic Prinei- |
ples Committes Report was being finalised.. The
Report was going to be presented before the
Constituent Assembly in November 1952, but at
the last hour its presentation was postponed
for one month and material changes were madse
in its text to inoorporate mome of the demands

of the Islamio elements. A resume of the said
talk is given in the following pages.—Edstor,



FIRST PRINCIPLES OF THE
ISLAMIC STATE

WE should, at the very outset, clearly understand the
nature of the problem that confronts us. When we sav
that this country should have an Islamie Constitution, we do
not mean that we possess a Constitution of the Islamic State in
a written form and that the only thing that is required to be
done 1is to enforce it. The core of the problem is that we want
an unwritten constitution to be transformed into a written one.l
What we term as Islamie Constitution is in raalit}r' an gnwritten
gonstitution, Tt is contained in certain specific sources, and it
ia from this that we have to evolve a written constitution in
keeping with the present-day raquiramants of our country,

An unwritten constitution is nothing unique or strange for
the world. Indeed, up to the middle of the 18th century, the
structure of ‘Governments throughout the world rested on un-
written constitutions ; and even today the British Government
is functioning without a written conatitution., Just aa if the
people of Britain choose to have a written constitution instead
of an unwritten one, they will have to take recourss to the
various sources of their unwritben constitution, to collect
material therefrom and then codify it article-wise, similar is the
course that we shall have to adﬁpt for the codification of an
Islamic Conatitution,

1. All the implications of the term “written constitution” should be very
clearly understood here, A ‘written constitution™ mesans a doeument
wherein all the basice principles of stute organisation have hean reduc.
ed into writing and which is acoepted as the only aathoritative
document for this purpose. When a countty does not possess a
constitution written in a form of such a deeument, it is snid to have
an unwritten econetitution, even though sll the conatitutional laws and
practices which go to constituts the unwritten constitution of that
conatry, may be preseat in black and white, |
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|

SOURCES OF ISLAMIC CONSTITUTION

There are four sources of the unwritien Islamie Constitu-
tiu_n '— :
1. The Qnr.’anr

It is the first and the primary source, containing as it does
all the fundamental directives and instructions from God Him-
self, These directives and injunctions cover.the entire gamut
of man’s existence. Herein are to be found not only directives
relating to individual conduoct but also prineiples regulating all
the aspects of the social and cultural life of man. It has also
been clearly shown therein as to why should Muslims audeavnur
to create and establish a state of their own.

2. The Sounngh

This is the second source. It shows the way in which the
Holy  Prophet (peace be upon him) translated the ideology of
Islam in the light of Qur’anic guidance into practioal ghape,
developed it into a positive social order and finally elevated it
-to a full-fledged Islamic State. These things we can know from
the Sunnak and Sunnah alone. It will also guide us how to
ascertain the precise sense, purport and meaning of the Qur'anic
directives. In other worde, the Sunnah is the practical applica-
tion of the Qur’anic principles to the various problems of life,
Therefore it contains invaluable precedents and very important
material relating to the Constitutional practices and conven-
tions.

3. The Conventfons of Khilafat-e-Rashidah

These conventions constitute the third sourca of Islamio
Constitution. How the Right-guided Caliphs managed the
Islamio State after the passing away of the Holy Prophet (peace
be upon him) is preserved in the books of Hadith, History and
Biography which are replete with glittering precedents of that



T

%04 The Islamic Law and Oonstitution

golden era. It has been accepted in Islam from the very begin-
ning that interpretations of the Qur'an and the Sunnah having
the unanimous approval of all the Companions {technieally
known as Ijmd) and the decisions of the Caliphs relating to
constitutional and judicial problems accepted by the Compan-
ions, are binding on all and for all times., In other words, such
interpretations and such decisions must be accepted sn Zolo,
because the consenus of opinion of the Companions on any
matter is tantamount of an authoritative e::pua_iiainn of the law.
Where there has heen & difference of opinion among the Com.-
panions, that is a sufficient proof of the fact that two or even
more interpretations are actually possible and any one of them
can be preferred to the other on the basis of sound reasoning,
But where there is a general consensus of opinions among them,
that shows that one and only one interpretation or decigion. is
the correct and authoritative one. The reason being that as the
Companions were the direct disciples of the Holy Prophet (peace
be on him) and were trained by him personally, it is simply ua-
thinkable that even all of them combined failed to grasp the
real purport of the Prophet's teachings or could be unanimous
in giving a deoision against the real spirit of Islam. |

4. The Rulings of Great Jurists

These rulings which comprise the fourth source, are "the
decisions of top-ranking jurists in regard to varions constitu-
tional problems of their times. They may not be conclusive on
this subjeot, yet it cannot be gainsaid that they contain
fundamentally the best guidance for s proper understanding of
the spirit and principles of Islamic Constitution.

These ate the four sources of our constitution. Whenever
we have to reduce the Constitution of an Islamic State into
writing we shall have to collect relevant material from all of
ther, in the same way as the people of England, were they
inclined to reduce their conatitution into writing, would have to
refer to their Common Law, their constitutional conventions,
various statutory provieions and infer a number of points from
the judgments of their courts relating to constitutional problems,
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DIFFICULTIES

No doubt, all these four sonurces of Ialamic Constitution exist
in & written form. The Qur’an is a written book. The Sunnak
and the convenfions of the Caliphs too are present in detail in
the books on Hadith and the biographical literature of early
Islam. The rulings of all Jurists of Islam are also obtainable in
authoritative publications. Nothing ia missing, no part is vague
or wanting ; and yet at the very outaet of our quest of reducing
this unwritten constitution into & written oné® a host of

difficulties and obstructions confront us, Before proceeding
further it is neceasary that we should understand t'hﬂ true

nature of these difficulties,
(2) Novelty of Terms
The ﬁrat difficulty is linguistic, The Qur’inic terms relating

to constitutional matters, a8 also those of Hadith and Figh, have
long been out of use and have by now hecome incomprehensible.
even fo the learned amongest us, let alone the commoners.
Unfortunately, Islam has been a olosed - hoock for all practical
purposes, the most of us for a long time and, consequently,
these terms are no longer in vogue. There are numercus words
in the Qur'in which we read and repeat every day without ever
realising that they have some constitutional import. Suliam,
Mulk, Hukm, Amr, Wilayat, eto., may be quoted by way of
example, The exavt oconstitutional purport of these terms is
~ understood, if at all, by a few people, When translated inuto

other languages, they become almost lifeless or even distorted.
That is why, on hearing of the constitutional concepts and
directives of the Qur’an, even fairly weil-read people ask in
wonder as to whioh verses of that book relate and refer to
constitution.! Their amazement or ignorance iz not auprising,
for, in the Qur’an they find no chapter with ‘Constitution’ as its
title. - '-

l. A leading lawyer of Pakistan had even declared, in an srtiole publi. -
shed in the Daily Doawn, EKarachi, that the Qur’an cannof givea
‘Constitution’ and had challenged that no one oan produce an article

 of the Constitution from the Qur'an—Editor, '
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‘ {bj Odd-Editing of the Ancient Juristic Literature

' The second difficulty arises from the unfamiliar method of
compilation of our old literature. In the old juristic literature,
the constitutional problems have not been reported under
goparate heads, On the contrary, the purely constitutional and
the purely legal discussions are inextricably mixed up therein.
Everyone Lknows that the congideration of constitutionsal
problems, as & subject apart from the purely legal matters, is a
recent innovation and the use of the very word ‘constitution’
in its current sense is comparatively modern. Problems called
‘conatitutional’ have nevertheless been dealt with in detail by
all eminent Muslim Jurists. But all their learned dissertations
on this subject are to be found in the ordinary book of Figh,
dispersed in different chapters and mixed up with other alliod
problems. For instance, one-of thess problems you will find
dealt with in the chapter on ‘Marriages’, while another will be
found in the chapter on ‘Inheritance’ and a third in the chapter
on “War’® and a fourth iff & chapter dealing with some other
ptoblem, and so on and o forth, Likewise, one question may
have been discussed along with the problems of ‘Criminal Law’
while another would prdébably be encountered in the treatise
on ‘Public Finance'. Besides this, the language and the ter-
minology used therein are so different from the terms in vogue
today that unless the student possesses sufficient erudition in
various branches of law and the problems arising therefrom,
and is, in addition to that, a versatile scholar of Arabic (both
modern and sacient), he can hardly discern where a problem of
international law has been discussed cheek by jowl with a
common law point or where & problem of personal law has been
deslt with in the ocourse of discussions on constitutional law.
The fact, however, remains that even in the early centuries of
Islam, our best brains thought over these problems and have
left behind them a legacy of valuable material relating to cons-
titutional law and practices. To edit all this material properly,
after reviewing, sifting and cataloguing it and then to present
it agcurately to the world in modern terms is the work of - great
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diligence and elaborate research. And most of the Muslim
scholars of the present generation, who have been for long cvon-
tent with the left-over of others, are hardly competent for this
task. What is even more tragic, is that without knowing or
trying to realise the true value of this great heritage, the pre-
sent generation has developed a tendency to look down upon it.

(¢} Defects of Our Educational System

The third difficalty is due to the defective system of our
education. Under this gystem of eduecation those who chooss
the theological branch of learning, generally kesp themselves
utterly ignorant of such modren subjects as Political Science,
Economies, Constitutional Law and the problems arising there-
from. Consequently, even though they spend most of their
time in leading and teaching the texts and interpretations of
the Qur'an and Hadith and the Figh they do not possess even
an elementary understanding and grasp of current political and
oonstitutional problems enunciated in the simplest "modern
terminology, let alone making a deep and scholarly study of
them, Thus they remain incapable of giving any lead to the
people by regarding the modern political and constitutional
problems in the light of their knowledge of Islam. Instead of
approsching the front of learning themselves, they swait that
these problems be enunciated and explained to them in “the
terminology that they understand,

The other class consists of those people who have acquired
modern education and who are practically in fall eontrol of sli
‘branches of State organisation. This class, though quite fami.
liar with most of the modern problems of life, actually knows
very little, if at all, of the glorious heritage of Islam. Most of
them are unfamiliar with even the fundamental principles and -
the basic directives of Islam much less that they should possess
any knowledge of their necessary details and other implica.-
tions. Whatever they know of Islamic constitutional law or
political science or juriaprudence, they acquire it thiough the .
modium of Western education and consequently, all their know-
ledge of the Qur'an and the Sunngh is not only oxcoedingly
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poor, sketchy and inadequate but also is indirect and some-
times third or even fourth-hand, And it is for thia reason that
even suoh of them as sincerely and genuinely long for & renaia-
sance of Islam are hardly capable of affording guidance to
others, They search for a verdict of the Qur’an on all modern
problems only in the language which they can understand, This
is indeed a very great difficulty and is perhaps the biggest ons
gmongst those which are hindering the framing of a trul y
Islamic Conestitution.

(4} Ignorance Run Amuck |

The fourth stumbling-block in our way to Islamic system
of life is the olaim of some people wielding influence to give
rulings without requisite knowledge of Islamn. And the tragedy
of the matter is that this tendency is assuming alarming pro-
- portions with the passage of time., The slogan of these people
ia that Islam does not recognise priesthood and therefore the
Mulla cannot be the sole interpreter of Islam. Everybody has
an equal right to interpret the direotives of the Qur'an and to
draw inferences therefrom. There is no reason, they ﬂﬁy, why a
Mulla’s word shounld be taken as being more weighty than that
of & layman, T[_‘hua apaak those who are conversant neither with
the language of the Qur’an and the Sunnaeh nor possess any in-
sight in Islamie traditions. None of them has seriousaly devoted

even & day of his life to the study of Islam and its vast litera-
ture. Instead of honestly realising their weaknesses and defi-
ciencies and meaking an effort to remove them, they deny the
very need for acquiring knowledge and insist that they should
be given a free hand to interpret Islam as they like.

~ Evidently, if this kind of ignorance is sllowed to have its
way in any one depsrtment of collective life, there would be no
end to mischief. Somebody would stend up tomorrow and say
that there being no ‘‘Lawyer-hood’” in Islam, even the most
‘ignorant has the same right to pronounce suthoritative verdicts
on points of law, ever though he knows nothing about it. Then
another person may stand up and say that. there being no
'‘Engineer-hood’ in Irlam, therefore he has as much a right to
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meddle with the Engineering problems of the country asa
qualified engineer. This may be followed by a third one's
assertion that there being no ‘Physician-hood’ in Islam, there-
fore everybody has an equal right to prescribe for the sick, no
matter if it means having more people inside the graveyards
than out of them !

I am really surprised to find even some well-read and other-
wise intelligent people giving vent to suoh like childish ideas.
Do they presume that the whole nation oconsists merely of
‘ignoramuses and would applaud all such senseless assertiona 3
No doubt, Islam does not recognise priesthood as a class, But,
have the protagonists of this slogan ever tried to understand
what it implies ¥ It only means that Islam neither recognises
the Jewish and Brahmanic principle of giving the monopoly of "
religious knowledge and spiritual work to a particular privileg-
ed race or tribe, nor does it uphold the Christian doetrine of the
soparation of the secular and the religious into two watertight
compariments, Nobody can, therefore, claim in Isiam to enjoy
spiritual monopoly and the *Mullsc” or the ‘““Alim’" is not a
titular head claiming any inherent and exclusive rights of inter-
preting religious laws and dootrines. On the contrary, just a8
anybody may become & judge or a lawyer or & doctor by proper-
ly qualifying for thess professions, similarly whosoever devotes
his time and energy to the study of the Qur'an and the Sunnah
and becomes well-versed in Islamio learning is entitled to speak
a8 an expert in matters pertaining to Islam, |

" If there is any sense and meaning in the assertion that
there is no priesthood in Islam, it is only what has been stated
above. It does not and cannot mean that Islam licenses every-
body to start pronouncing suthoritatively regarding the Qur'in
and its directives and instructions, without trying to have any
insight in it. Indeed, if an empty ¢laim to be an authority on
" matters secular is not acceptable anywhere, how can it be se in
religious matters which periain not only to the most important
aspeots of our life in this world but also to our Imdn and the
life after death {
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- This fourth difficulty in our path has become tho most real
difficulty for the moment. For, in the case of the first three,
we can hope to remove them by dint of hard work and honest
labour. In fact, we have already removed them to some extent.

But the golution to this last-one is not so easy to find, more so
because it is being wilfully used as a handle by those who
happen to hold the reins of power one way or the other.

11

FUNDAMENTAL PROBLEMS
OF POLITICAL THGUGHT

I will now discuss the fundamental problems of conatitution
and try to present before you briefly what guidance is available
to us in this behalf from the original sources of Islam. This
-~ will help you to judge for yourselves whether Islam gives any
guidance to us in the field of constitution or not and whether
that guidance is merely of & recommendatory character or of a
mandatory nature—so fundamentally mandatory that we can-
not overlook or by-pass it, if we claim to be and wish to remain
Musglims. In order to finish the discussion within the time at
wmy disposal I propose to confine myself to the following nine
basio points of an Islamie constitution :

(1) Who iu the Sovereign 1 Any kmg or bndy of people !

Any - clasg, clan or the whole nation ¥ Or God Almighty

Himself ? |

(2). What are the functions and scope of an Islamic
State ¥ To what extent can it command allegiance from its
citizens and where and when the State will lose this right §

(3) What are the powera and funotions of the various
organs of this atate, i.e., the Executive, the J ndiciary and
the Legislature ! What are the rights, daties and limita.
tions of each, and what are their relations inter se

{4) What is the real purpose of the State ¥ That is,
what are the objectives that it will strive to achieve and
what are the fundamentals of its overall polisy ¢
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(5) How is the government of this state to be constituted?
(6) What will be the qualifications of persons consider-
od eligible for running the government of this state [
(7) What will be the oconditions of its citizenship and
how will & person acquire and lose this right §
(8} What will be the fundamental rights of its citizens? and
(®) What will be the basic obligationa of its citizens
 towards the State 1 | -
Thede questions are the key-points of political theory and
a consbitution is expected to provide olear-out anawers to them.1

1., Some of the authorities on Conatitutional {Law have defined it a8
under |
{a) ««Qonstitutional Law, as the term is ased in England, appesrs to
include all rules which directly or indirectly affect the distribu-
tion or exercise of the soversign power in the State., Hence it
includes (among the other things) all rules which define the mem-
wers of the soversign power, all rules which regulate the relation
of such members to each other, of which determine the mode in
which the sovereign power, of the members thereof, exereise their
guthority. Its rules presoribe the order of succession to the
throne, regulate the prerogatives of the chief magistirate, deter-
mine the form of the legislature and its mode of elegtion, Thess
rales also doal with Miniaters, with their rﬁspunsibility, with
their spheres of action, deflne the territory over which the sover-
eign of the State axtends and settie who are to be deemed sub-
jects or oivizens.” —A4. Y. Dicey, Introduction o the Study of the
Law of the Conetiiution, London, 1941 (8th edition), p- 23.
(b} The objeots of the Cloastitation, in ghort, are to limit the arbi-
trary action of the government, 0 guarantee the rights of the
_governed. and to define the operation of the sovereign power.”'—
C. F. Strong, Modsrn Political Oonetitu tian, London, ps 10,
{¢} “The sonstitution of & state is the gystem of laws, customs and
' sonventions which define the gomposition sud power of orgens of
tha Btate and regulate the relations of the various State organs
%o one another and to the private citizen.”...,..Hood Phillips, The
Constitutionsl Law of RByitain and  the Commonwealih, London,
1957 {2nd edition), p. & |
(d) “The term Constitution signifies the arragement and _distrihuti on
" of the soversign power in the community, or the form of the
guvarn'munt-"‘......ﬂnnrga Um_'nawsll [awis, Use and Abuse of Politi~

ﬂﬂl Tﬂ'ml, Pi ﬂﬂ—-ﬂﬂilﬂf.
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We must, tharafu.rﬂ, try to find out Islam’s anawer to those

guestions.
I11
ISLAMIC CONCEPT OF SOVEREIGNTY

" Let us start with the first question as to who enjoys the
right to sovereignty in an Islamic State. The Qur’an furnishes '
an unequivocal reply to this question. It says that sovereignty
in all its aspeots, is only for God. He alone is the Creator and
the real Ruler of this universe. Therefore to Him belongs the
sole right of being the movereign over all this creation. To
understand this point fully, we would be well advised to first
grasp the exact purport of the word ‘S8overeignty’ itself.

The Meaning of Sovereignty

In the terminology of Modern Political Seience, this word
is used in the sense of absolute overlordship or complete suzer-
ainty. If a person or a group of persons or an institution is to
be Sovereign, it would mean that the word of that person,
group or institution is law. A Sovereign has the undisputed
right to impose his orders on all subjects of the State and the
subjects are under an absolute obligation to obey them, be it
w:llingly or unwillingly. No outside agency, excepting his own
will, 1mpuu&-5 any limitations or restrictions on his power to
rule. No subject has any absolute right ngmnat him or in
contravention of his orders. Whatever rights n.ﬁybndjr enjoys
emanate from him and whatever rights he withdraws become
extinot forthwith. It is & vniversal legal axiom that every right
in law comes into existence only beosuse the Law.Giver desires
to be so. If, therefore, the Law-Giver withdraws it, its very
existence is obliterated and it cannot be demanded thereafter.
Laws come into existence by dint of the will of the Sovereign
and place all subjects of the State under an obligation to obey
them ; but no law binds the Sovereign himself. In other words,
he is the absolute authority, which means that, in relation to
his orders, questions of good and evil and right and wrong can-.
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not and should not arise at all. Whatever he does, is just and
nobody can question his conduct or his orders and their enforce-
ment. His behaviour is the eriterion of right and wrong and
none can question it, It ia thus inescapable that the sovereign
should be accepted as being absolutely above all aberrations and
errors, even though he may not actually beso. |

Such is the nature and mesning of the concept of sovereign-
ty as enunciated by the modern ‘lawyers and juriats’.l Nothing
short of this can be termed as sovereignty. This soversignty,
however, remains a mere legal supposition so long as some
active paramount capable of enforcing it ia not available. In the

1. *Sovereignty’, iz derived from the Latin word supernuus which means
suprems, The definitiong of the térm are varied but it alwaya signi-
fiea a highest governmental and legal authority of some sort,” (Franaois
W. Coker, “Bovereignty,"” Encyclopasdia of Social Seiences, Vol. 14,
p. 265). Jean Bodin who firat developed the concept in modern politi-
cal thought defined it as ‘“Summa iR otvis ac sabditos legibusgue soluta
polestes’’ i.e., the supreme power of the State over citizens and sub-
jects, unreatrained by law. Grotis defined it as *‘the supreme political
pidwer in him whose acta are not aubject to any other and whose will
connot be overridden”, Blackstone conccives it to ba “the pupreme
irresistible, absolute, uncontrolled authori ty in which the jurg summi

. tmperi reside,” Jullinck defines it as thet **Characteristio by virtue
of which it eannot be legaliy bound except by its own will, or limit by
any other power than itself,” Burges charaoterises it as “original,
gheolute, unlimited power over the individual subjeot and over ail
associationa of subjects.” He calls it *‘the underived and independent
power to command and compel obedience,”” Th# atiributes and
characteristies of soversignty are said to be permanence, exclusive
ness, all-comprehensivenesa, indivisibility and- abacluteness, See

Edward MoCheanoy Seit (Ed.), Masters of Political Thought, Vol, 11,

London, 1949 ; James Wilford Gurner, Political Science and Govern-

ment, American Book Co, & World Press (Private} Ltd,, Oaloutta

1958 : Bryce, *The Nature of the Bpvereigniy.” Studics n Jurispru-

dence and History, Vol, IL, 1901: Harold J. Laski,, The Problem of .

Sovereignty, London, 1017, snd Grammar of Politics, London (for a

eritique of the concept of absolute soversigniy) ; Mattern, Hestory of

Theory of Sovereignty since Rousscau, London, 1810 ; Mahajan and

Sethi, Recent Political Thought, Delhi, 1956, and Jaoques Martin, “The

Concept gf Bovereignty,” Man and the Siats, Chicago, 195).—Hdstor,
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language of Political Science, therefore, legal sovereignty with-
out political sovereignty has no practionl existence. - Politieal
Sovereignty thus naturally means ownership nf the authority
of anfommg legal auvemlgnt.y

"The questiona that now srise are : Does such sovereignty
really exist within the bounds of humanity ¢ If so, where § And
who ean be construed and treated as being invested with it ¢

Is there any monarohical systemn where the inonarch posses-
ses all these attributes of sovereignty todsy, or has ever
possesed them in the past, or can be expected to possess them
in the fature ¥ We may take the case of any of the most
powerful monarchs and analyse the myth of his sovereignty
only to find that all the authority enjoyed by him was in
practice always limited by a number of external factors which
were beyond his control.

If not in monarchy, can we name any democracy which
might be regarded as being fully sovereign in the real sense of
the term ¥ Here again the reply muast be in the negative. For
it will be found on close analysis that, behind all the parads of
absolute power, there are a number of factors variously quali
fying and restraining it and which are beyond the control of
the so called ‘‘sovereign™.1

It is exactly for this rerson that whenever the experts of
‘Political Soience, imbued with this ideological sense of soverei-
gnty, had endeavoured to locate the possessor of such soverei-
gaty in human society, they have invariably failed. : For they

1, “But in the political sphere, and with respect to men or agenoies, in
charge of guiding people towards their earthly destinies, there is no
valid use of Bovereignty...1f the State is socountable and subjeot to
the supervision, how oan it be sovereign - What van possibly be the
concept of a smoverpignty lisble to supervision and acocountablo ?
Clearly, the Btate iz not sovereign. Nor are the people. Nordo they
exercise & power without accountability...the power they exeroise,
either by masq reflexes and extra-legal means or through regular
channels of a truly demooratio society is in no way a power without
acoountability,”...,..Jaoques Martin, Man and the State, Chicago, 1956,
pp- 50-63... Hditor, ‘
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can find nobody of the size whom this cap would fit—that is,
nobody from emongst the human beings. Kven in the entire
gamut of creation, there is no creature who oan rightly elaim to
possess all the attributes of soversignty. The Qur’an stresses
this very truth when it says repeatedly that sovereignty belongs
to God and God alone. He is Omnipotent, i.e.,

He can whatever He likes ;1

He has to refer to none and to render acoount to none 12

He is the source and fount of all authority ;3

He is the only one whoee anthority and power nothing can
imit or restrain ;4 and |

He alone is above all abberration and error.5

' Secondly, even if we close our eyes to this truth and invest

somebody other than God with this sovereign status, would it
really become a human being to be so invested that his mere
word should be law, that there should be no right in confraven-
tion of or in contradiction to hia will, that he should have to
be impiiuit]‘y and explicitly obeyed, and that no guestion of
- right or wrong, virtue or viee, should be possible to be raised
in respect of his words or wishes, -

Whoever actually enjoys these attributes, whether an
individual or an institution or a people, the question will in-
evitably bo asked : what justification is there for the investment
of those powers and for that govereign suthority ¥ The most
that can be said in reply to this would be that a general
consensus of opinion justifies suoch a conrse, But, are we pre-
~ pared to accept such a contention ¢ Supposs a person willingly
'n-uﬂt.inn_u himself, Does the purchaser really become his owner?.
If it is not so, wo may well ask : how can then mere accoptance
by the people of such an investment justify this alleged sover-
oign status? The Qur'in unravels this knot by declaring that no

Al-Qur'an, 11 : 107,
Thid,, 21 1 23,

Ibid,, 29: 83,
Ibdid., 23 : 88,
Ihid,, 59 :23.94,

o s
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creature has the right to impose hia will or words on other
creatures and that this i a right exolusively reserved for God
Himaself and is inherent in Him by reason of His being the
Creator, It says:

“Verily, His is the Creation and His is the Law™. (7 : 54)

This is such a rational and convincing position thet none
can ressonably contest it, and surely not those who accept God
as the Creator of the universe,

‘The third point which automatically arises is that if we
inveat some human agency with thisa superhuman mantle of
sovereignty, overlooking the inherent shortcomings, would it
be of any service or advantage to humanity ¥ No human being,
whether inveated with this status individually or collectively,
can eesily digest such o huge dose of sovereignty, wherein he
has unlimited powers to enforce his will over large numbers of
people. Such authority, whenever and wherever invested in s
human agency, has invariably resulted in injustioe and malad.
ministration of the mosat contagious type.

Evil is inherent in the nature of such & system and when-
ever humenity has adopted it, evil has ineacapably raised its
. head, . For, he who is really not sovereign, and has no right to
be sovereign, whenever made so artificially cannot but use his

powers unjustly. This is exactly what the Qur'an enuncistes in
these words :

«“And those who do not make their decisions in accord-

snce with that revealed by Allah, are (in faot) the

unjust”. (§: 45)
God's de jure Sovereignty

That is why it has been definitely laid down' in Islam that

de jure sovereignty also belongs to Allih whose de facio soverei-
gty is inherent and manifest in the working of the entire
‘universe and Who enjoys exclusively the sovereign prerogative
_over all creation. The Qur’in repeatedly stresses it with an
increasing emphasis. At one place it says :

“The Command is for none but God : He hath com-

manded that ye obey none but Him : that is the right

path.” (12:40)
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At another place it enjoins :
““Follow the revelation sent unto you from your Lord,

and do not follow the (zso-called) gunrduna other than
Him.” (7:93)

At a third place, any deviation from this position of accept-
ance of his de jure sovereignty haa been deacribed as plain and
unadulterated Kufr (i.c., disbelief) ;

» ‘‘And those who do not make their decisions in accord-
ance with that revealed by Allih, are (in fact) the dis-
believers.” (5 : 44) .
These injunctions clearly show that the acceptance and

admission of the de jure sovereignty of God is Islam and its’
denial is Kufr,

The Role of the Prophets

The Prophets alone are the true agenciea through whom the
directives and the commands of the Almighty are communicated
to mankind. That ia why it is ordained in Islam that the Pro-
phets must be obeyed implicitly and without any ‘ifs’ and ‘buts’.
You will note in the Qur'an that whosoever has elaimed to have
come from God as His Messenger, has unequivocally proclaimed;
“Fear God and obey me.” {26 : 108, 126, 144, 163, 179).

The Qur’an enunciates this as definite principle in these
words :

| ‘‘Each and every me&aﬁngﬂf who wag sent by Us wag
sent for the sole purpose that he should be obeyed under
the sanction of Allih™. (4 : 64) |

And again :

‘““He who obeys the Hﬂﬂsénger’ obeys God.' (4 : 80)

The stress on this fact is o definite that the Qur’an refuses
so recognise him ss a Muslim .who declines to accept the Prophet
ag the final adjudicsting authority. Thus it SAYS .

“Nay, (0 Muahammad 1) by the Lord, they will not be
- believes until thoy accept you as the final arbiter in all

their disputes and submit to your decision whole-heartedly
without any heartache,” (4 65) |
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Apgain, the Qur'an prescribes thus : |

“It is not for a believing man or a believing woman to
have a say in any affair when it has been decided by Allah
and His Mesaenger ; and whoever disobeys Allih and His

Messenger, he goes astray manifestly.” (33 : 30}

Viewed against this background, thers iz no room to doubt
the premise that in Islam de¢ jure movereignty exclusively snd
solely belonga to God and under His aegis to His Prophet (peace
be on him}. As a matter of fact the Prophet (peace be on him)
is the physical. manifestation of God’s de jure sovereignty on
earth and His mouthpiece for this purpose.

The Position of the State

After this interpretation of the basic constitutional problem
of soveraignty, the only guestion that remains to be answered 18
as to who enjoys the political soversignty in this set-up ?
Unhesitatingly the reply would be that political sovereignty too,
as 8 matter of fact, belongs to God and God alone. Whatever
human agency is constituted to enforce the political system of
Islam in a state, will not possesy real sovereignty in the legal
snd political sense of the term, beoause not only that it does
not possess dé jure sovereignty but also that its powers ave
limited and circumscribed by a supreme law which it can neither
glter nor interfere with, The true position of this agency has
been deseribed by the Qur'an itself, The terms nsed by the
Qur'an for this agenoy is * Khslafat” which means that such an
agenoy is not sovereign in itself but is the vicegerent of tha de
jure and the de facio sovereign viz,, God Almighty.
The Doctrine of Democratic Khilafat

By the word ‘‘vicegerency’’ your mind should not turn
towards the Divine Right of Kings, or to Papal authority.
Acocording to the Qur’an the vicegerenoy of God is nmot the
exclusive birthright of any individual or clan or class of people:
it is the collective right of all those who accept and admit
God's absolute sovereignty over themaselves and adopt the
Divine Code, conveyed through the Prophet, as the law above
_ all laws and regulations. It saya :
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© “Alldh has promised suoh of you as have become belis

everg and done good deeds that He will maost suraly make
them His vioegerent in the earth”, (24 : 57)

This concept of life makes the Jslamie Khilafat o demo-
oracy, which in esserice and fundamentalg is the antithesis of the
Theooratic, the Monarchical and the Papal form of Government,
as also of the present-day Western Secular Democracy. For,
socording to . the modern Western concepts, demooracy is that
philosophy of political organisation in which it is presumed
that the people possess absolute sovere; gaty. On the other
hand, what we Musiimg call democracy is a syatem wherein the
people enjoy only the right of Khilafat or vicegerency of Glod
Who alone is the Sovereign. In Western Secular Democracy, the
Government is established or changed by the exercise of the
will of the common voters, OQOur democracy also envisages the
same ; but the difference lies in the fact that whoereas in the
Western system a demooratic state enjoye the right of absclute
authority, in our democracy the Khilafat is bound to keep with-
in the limits prescribed by the Divine Code.

1V
THIS STATE : ITS ORGANS AND ACTIVITIES

The foregoing distussion ove: the Tslamiec concept of Khilag.
fai sutomatically brings us to the question : what is the scope
of activities of an Islamic State and the nature of Jimitations
imposed thereon ? And the answer is that as this State is a
vicegerent of God and accepts His de jure soversignty, the scope
of its nctivities will naturally be restricted within the limita
ordained by the Almighty Himself. This means that the Stato
can act only within the framework of the limitations and is not
empowered, to infringe ar overstep them. This iz not only an
inference deduced from the aoceptance of God’s sovereignty but
the Qur'an emphasises it directly also and warns repeatedly in
clear worda :
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“Phese are the limita ordained by God ; so do not
tranagress them.
If any do transgress the limits ordained by God, such
persons are the unjust.” (2 : 220)
The positive and comprehensive prinoiple which the Qur’an
lays down in this respect is : -
0 you who believe, obey Allih and obey His Mesgen-
ger and those from among yourselves who hold authority ;
_then if thers is any dispute between you conocerning any
" matter, refer it to Allih and His Messenger, if you {really)
balieve in Alih and the Last Day. This is the best course
(in itself) and better as regards the result.” (4 : 59)
According to the above injunotion, obedienee to the State
ig subject to the obedience to God and His Prophet and not
independent of it ; which clearly means that on insisting to
violate the commands of God and the limitations preseribed by .
the Prophet (peace be on him), the State loses the right of
claiming obedience from the people. This very truth has been
explained by the Prophet in theee worde : -
“Thers is no obedience for him who disobeys God.”!
““There iz no obedience to any craatﬁm if it involves .
disobedience to the Creator.”?
The other principle which follows from the above injune-
tion of the Qur’an is that whatever dispute and difference of
opinion mey arise in the Muslim Society, be it between individ.
uals or groups, or between the people and the State, or amongst
the various organs and departments of the State, it should be
reforred to that fundamental Law which God and His Prophets
has given to us. Thus the very nature of this principle demands
that there should be an institution In the State which should
undertake to adjudieate in strict acoordance with the Book of
‘@God and the Sunnak of the Prophet.
Legislature, Executive and the Judiciary _
Now we come to the fourth question : What are the powera .

——

1, Tibrani, o |
4. Sharh al-Sunnah ;: Mishkat No. 3015,
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and functions of the various organs of the State and what are

their respective flelds of action  Let us discuss this in little
detail, ' | '

- Fanction of the Legislature

" The Legislature is what in. the old tarmiﬁulugy of Figh was
known as the ‘“Body whioh resolves and prescribes’ (4hl ai-Hal
wa al-‘Agd). It is quite clear that a State established on the
bagie of God’s de jure sovereignty cannot legislate in contra-
. vention of the Qur’an and the Sunnah even if the consensus of

opinion of its peaple demands it, I have just elated the Qur’anic

injunetion which lays down that where Allih and His Prophet
have given a ruling in s matter, no Muslim has any right to
decide it on the basis of his own opinion! and that those who
- do not decide in accordance with the Divine Code, are Unbeli-
 evers.2 It sutomatically follows from the injunctions, that it
- is beyond the purview of any legislature of an Islamic State to
legislate in contravention of the Directives of God and His
. Prophet, and all such pieces of legislation, even though approv-

-~ od by the Legislature would 1pso facto be considered ultra vires
- of tha Gunﬂtltutmn

| Ona may pertmantly ask here that is this the state of
affairs in an Islamic State % The roply is that in spite of this
limitation the Legislature in an Islamio State has a number of
funntinﬂa to perform :

{i} Wham the explicit direotives of Glod and His Praphat

- .are available, although the legislature cannot alter or

- amend them, yet the legislature alone will be compe-

- tent - to enact them in the shape of sections, devise

- relevent definitions and details and make rules and
regulations for the purpose of enforcing them.

(#i) Where the directives of the Qur'an end the Sunnah are

. capable of more than one interpretation, the legislature

1. AI-QW':IH. 33 - 36,

2. Thid.,, 6: 44, '
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would decide whioch of these intérpretations should be
“placed on the Statute Book. To this end, it is indie-
pensable that the legislature should consist of a body of
such learned men who have the ability and the capacity
to interpret Qur’anic injunctions and who in giving de-
cigions, would not take liberties with the apirit or the
letter of the Shari‘wh. (This point really falls under the
purview of Elections). Fundamentally, it will have fo
be accepted that for the purposes of legislation, & login-
lature has the authority to accord preference to one or
the other of the various interpretations and to enact
‘the one preferred by it into law, provided of course
that it is only an interpretation and not a perversion
and camouflaged deviation from the law.

(i3} Wherever thers is no e:::]_:iﬁieit provision in the Qur’an
or the Sunnah, the funotion of the legislature would be
to enact laws relating to the samse, of course always
kesping in view the general spirit of Islam, and where
previously enacted laws are present in the books of
Figh, to adopt any one of them.

(iv) Wherever and in whatever matters even basic guidance

" is not available from the Qur’an or the Sunnak, or the
conventions of the Righteous Caliphs, it would be
taken to mean that God has left us free to legislate on
those points according to our best lights. In such
cases, therefors, the lugislation ean formulate laws
without restriction, provided such legislation is not in
contravention of the letter and the spirit of the
Shari‘ah—the prinﬂipla herein being that whatever has
not been disallowed is allowed.

We huve deduced these four functions from the Qur’an, the
Sunnah, the usages of Khilafat-e- Rashidah and the opinions and
rulings of eminent jurists of Islara. If need be, 1 can quote their
_gources but i think that whosoever has grasped fully the funda-
mental principles of the Islamic SBtate, can also reslise by mele
commonsonse that in & state of thiz character, these should
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conatitute the functions of the legislature.

Function of the Execntive

We now come to the Executive, In an Islamic State, the
real purposs of the Executive is to enforee the directives of God
‘conveyed through the Qur'an and the Sunnaeh and to bring -
about a society ready to accept and adopt these directives for
practical application in its life. It is this characteristis of the
Executive of a Muslim state which dlatlngulahea it from the
executive of a jpon-Muslim atate, The wodz Ultul-Amr and
Umara’ have been used for the Exeoutive in the Qur’an and the
Hadith respectively, which enjoin obedience to it on the condi-
tion that it obeys God and His Prophet (peace.be on him) and
avoids the path of sin and transgression.

The Qur’an is explicit in this conneoction when it says :

‘“And obey not a person whose heart We have per-

mitted to become unmindful of Our remembrance, one who

18 following the diotates of his own desires and his case is

that in which due limits are transgressed.” (18 : 28)

And agsin :

““Obey not those who overstep the limifs {We have set)
and create trouble on the earth, and have no tendeney to
reform themselves.” (26 : 151, 162)

The Holy Prophet has also repeatedly streased it very
clearly and emphafically. He says :

(¢) “Even if a defaced slayo is made your Amir, listen to
him and obey bkim as long as he Iﬂ&ﬂﬂ you in accordance
with the Book of God”.1

(#7) “Obedience is obligatory on every Mnslim, whether he
likes the command or not, unless he is ordered to
commit #in,—in which case the obligation lapses
automatically” .2

1. Muzlim, al-Sahih.
2. Muftafig‘Ala:h i.e., Both the &uthumm hnuk:-.- of hadsth, Bukbari aud
Muslim guote it -—-E'dltar
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(iti) “There is no obedience in an act of sin. Obedience -is
obligatory only in virtue’,}
(sv) **Whosoever innovates anytlung contrary to ‘the uplnt
of this order of Ours, is nverlutmgly cursed”’.®
(v} “Whosoever honours and reveres an .innovator, helps

in bringing down the edifice of Islam”.®
Nu duobt can exist, after these clear directives, as to t.ha
a:a.ub nature of the functional limits of the executive and t.ha
administrative powers is Islam, :

Function of the Judiciary - j .

The scope of the Judiciary (which in the tarmmnlngy of
Islamic Jurisprudence is called Qada) also becomes well psescribed
by the acoeptance of the de jure sovereignty of God Almighty,
When Islam established its state in q:.murdanna with its eternal
principles, the Prophet himeelf was the firat judge of that state,
and he performed that function in strict accordance with the
Law of God. Those who succeeded him, had no alternative.
but to base their decisions on the Lu..w of God as tmnamntted
to them through the Prophet. f' | . |

In the Qur'an one full seotion of the fifth chapter, 4l-
Ma'idah, deals specifically with this ivery subject.# There the
narration begins with the history uf Israel, gmng next to the
Christians, and finally refers to the Muslims. We have been
told that God revealed the Torah to Moses, after which, all the
Israelite Prophets and the Jewish Rabbis followed it a8 the
Code of Law in all their affairs, settling the disputes of the
~ people in a-mmrda.nna with it.5 ~Afterwards onme Jesus with a

1, ‘Muttafig ‘Aiaih i.e., Both the luthuntm buuka nf hmiith Bukha.rl lind
Muslim quote it.—Hditer, -

2. Ibid. . '

3.. Al-Baihagi, Sho'ab ol Imun
- &, AlQurion, i 44.50, :

5. Dn.ﬂ finds the fnllﬂwmg rﬂfaran(:a in the Qld Taut.nmant- :+ “If they
 gpemk not according to this word, it is beceuse there is no light in

them' (Isafzh, B : 20} and ‘‘eursed be that conflrmeth not all words of .
. this law tvu do them.™ {Dautﬁrunnmr Tha Flﬂ'-h Bunlﬂbf HGEBB, 27 :

- 26}~ Bdstor, . . o
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- fresh Revelation, and the Qur an tells us thnt hia followers too
were ordained to decide their affairs in accordance with that
revelation, Then comes the reference to the Holy Prophet
(peace be upon him). Addrﬂamng h:un dlreutiy God; Almmhty
Bays ! '
- “So judgﬂ batwaan thanu by that ‘whioch Allah hath
| revealed, and fulluw not thalr desirea away frum tha truth
" that has come unto t-hﬂa {8 :48) |
The discgurse finally undu with these words : -
o tiIm it the ;rndgmant of the time of Ignorance thu.t thoy
: are uaekmg t Who is batter than Allah for- ]udgmant, for
:-_ o pa-npla who hwa nartamty (in their belief™ 1). (5 : 50)

- I}urmg the course of his perotation, it has been stated with
amphuau tha.i; those who do not adjudicate in accordance with
thu Divine Code, are not believers and they are unjust and rebels.
| Aftrar this, it need hnrdly be stressed that the Courts of
Ln.w in an Islamio State are established for the. purposs of
enforcing the DITIHB Code and pot to violate it as thay are doing
_:nt. prmant in nlmnat all the Mushm States.

_Relaﬂmu nmung the Diﬂ'erent Organs nf the State

-3, The only. quantmn that now remains to be discussed about
| thﬂ various orgaus of the State is, In what form are these organs
of the Iﬂlnmm Stato — the legislature, the exooutive and the
1ud_1ﬂm_ry — related 0 one spother ¥ There are no clear - cut
- instructions on this point. But the conventions of the Prophet’s
pm.‘ind and of the period of the Righteons Caliphate afford us all
'_-th& uacesa&ry gmda,nea From thess conventions we learn that
__th:& Head ‘of ‘an Islamic State s, as such; the supreme head of all.
‘these thros different organs. The Proplist. enjoyed the ssme
‘status a.nd this p-omtmn was mmt.a.inaﬁ by all tha Elghtmuu
Cﬂ-llpha | ' S -

But under tha Heard uf tha Sﬁate tha thrua oTgoans funutmnad
_lapnrntaly and mdepanﬁantly n:l' one annthar Tha body called

._._._aﬂ.r

policy was a Eﬂpﬂrﬁt-e antl_tr, Than Ithara were the a:anu_twq
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officers who had no say in judicial matters which were dealt
separately and independently by the Judges (Qadis).

In all important matters of the State, such as furmhla.ting &
policy or giving a ruling in some intricate administrative or legal
problem, the Caliphs invariably consulted the AAl al-Hal wa
al-*Aqd and as soon s the requisite measure of agreement was
reached, the work of thia body was aver.

Execufive officers worked directly under the Caliphs, They |
appointed them to carry out the administration under their
direct supervision and guidance. |

The Qadis were also directly appointed by them. But the
Caliphs could not ordinarily terminate their services nor
~ influence their decisions, go much #o that if in their personal
capacity or in their capacity ‘as the executive head, anybody
‘brought a suit against the Caliphs, they had to appear and piead
~ their cases before the (Jads like any commoner.

We fail to encounfer even & single inastance where the sama
person was gimultaneously a Qad: and a Collector of the same
area : or where 'any Collector or Governor or even the Head of
the State interfered with a judicial decision. Nobody, not even
any of the most impﬂ;rtant. dignitaries of the Btate, was exempt
from appearing before the Qads for pleading in-his own civil or
criminal cuge.

We can amend or alter the detaila of this set-np according
to our existing requirements, But the fundamental principles
we will have to keep intact. For instence, we can’ reconsider
the powers of the Head of the State and alter them as mnch as
necessary. It is evident that at present we can hardly expect to
have a Head of the State of the same moral calibre and spiritusl
standard as the Righteous Caliphs. We can, therefore, consider
and restriot his administrative powers in order to safeguard
against diotatorial tendencies. We may also restrain him from
~ hearing and deciding oases, so that he may have no opportunity
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to obatruct the course of justice.l

Likewise we make some other changes also in this set-up,
a5 for instance :

(1) We may make fresh rules and regulations to auit

our present needs for the election of the Head of the State
and may also enact bye-laws for conduoting the business of
the legislature. -

" {2) We may specify and fix the powers and the status
of the varions courts.

Two queations may be asked at this stage. Firstly, whether
there is room in Islam for the Judiciary to reject or to restrict
the powers of the legislature in respect of enacting law in cont-
ravention of the Qur’an and the Sunnch. I know of no specific
ruling on thig question, but the conventions established during’
the reign of the righteous Caliphs go to show that the Judiciary
did not émjoy or exercise such powers at that time. At least,
there is no instance of any Qadé taking such an action. DBut
here again the resson, in my opinion, is that the members of
the legislatura at that time had a very deep and true insight in
the Qur'in and the Sunnak and almost all the Caliphs too wera

the most reliable persons in all respsets. Under them, therefore,

1.” On this point, & listener asked a3 to what was the aource and avdthority
for this opinion. The speaker replied that he derived supyport for $his
argument from the fact that during the period of the Righteous
Caliphs, tho Executive and the Judiciary were entirely separate ani
even in the person of the Head of the State thess two branches of the
Glovernment were amalgamated net by virtus of any explisit injuns.
tion of the Qur'an or the Sunnad but by reason of people’s absolute
faith in the integrity, honsaty and devotion to God and His Prophet
of thees persons and because of the assurance that they would never
permit exeoutive exigenoies to influence their judgments and decisions
a8 & judge, The people had so much faith in the Caliphs that they
poaitively wanted. them to be the *courts of last appeal” in order o
be sure that even if justice was denied to them- elsewhers, it would.
nltimately be available to them ifrom there. .If we have no longer
amongdt us personalities worthy of such reliance and faith, we oer-
tainly are not compolled by any injunction of the Qur'an and the
Sunnah to keep the two importaat positions of the Chief Justice and

the Highest Executive amalgamated in the permon of the Head of the
State.
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there was no real danger of any such legislation taking place
which was oontrary to the gpirit of the Qur’an and the Sunnak.
" Even today, if we could ensure that no legislature will enaot
laws in contravention of the spirit of the Qur'an and the Sunnah,
the Judisiary need not have the authority to reject the decisiona
of the legislature. But if it cannot be 20, then the only
satisfactory course would be to give the Judieiary power to
declare void and ultrg vires of the oconstitution all laws and
legislations enacted in contravention of the Qur in and the
Sunnak 1 -

The other quautmn that may be asked is : What, in Ialn.m,
iz the correct position of the legislature? It iz only an advisory
 body for the Head of the State, whose advice could be acoepted

or rejected by him'at his discretion, or, is the Hoead of the State

~ bound to aceept their unanimous or mejority recommendationst
In this respect, the Qur’in preseribes thus :

' **They manage their affairs by mutaal consultation”. (42:38) |

Addressing the Prophet as the Head of the State, tha
Qur’dn ordains thus :

B “‘Consult trham in the oconduot of affairs. And when
thou ert resolved, then pat thy trust in Allih.” (3 : 159)

These two verses make consultation compulsory end also
direct the Hoad of the State that when, after mutual consulta-

tions, a deoision has been taken by him, he shonid enforce it -

with determination, having fuil faith in God. However, even
this does not furnish a clear reply to our query, and I have been
unable to discover any definite ruling on this point in the books
of Hadith either. It is the convention of the Caliphs and the -
‘judgment of the eminent Jurists of Islam that finally gnide us to

the conclusion t-hnt the de facto responsibility of all adminis-
tration rests with the Head of the State. And the Head of the
Btate, aithough obliged to consult his advisers (s.e., the legia-
- lature), yet is under no obligation to sanction, follow or adopt
.~ their anaximous-or even majority verdiot or opinion. In other

_lf. This stand has also been endorsed by all the iandmg “"Ulama of
. Pahatam, Hee Appﬂndlz IT.—KEditor,
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words, he can always exercise his ‘'veto”,

But this, when expressed in that precise form, ean oause
- extensive misunderstanding because in modern society, people
" try to interpret these things with reference to present-day
environments, ignoring entirely the background attending the
establishment of the conventions. In the period of the Right-
eous Caliphs, persons who were aoting as advisers were not the
leaders or members of separate organized parties, nor were they
hemmed in by parliamentary procedures which is a feature of
the mvodern parliamentary system. They did not ocome fore-

srmed with policies and programmes drawn up in advance st

party meetings. In their case, whenever asked. fo assemble and

advise, they came with nnbiased hearts and open minde and in

their individual capacity, and the Caliphs themselves attended
the sitting with them. The problem was freely discussed and

opinions both for and against were fearlesaly given. In the end,
~ the Caliph weighed all the arguments and exercised his own
judgment, after which he gave his final verdiot,—a verdict which
was generally such that the entire assembly accepied i, Seldom
“did it happen that someone refused to he converted to it ; but
even 8o, he would respest it, because it came from the Caliph.
fn practice, however, deapite their disagreoment, they used to
acoept his final verdict without mental reservation and foliowed
that whole-heartedly. |

During the whole period of the Kkilafat-e-Rashidah there is
not a single inetance where the differences of the advisers could
force a voting ; and there are only two instances where a Caliph
" ignored the unanimous opinion of his advisers and decided to
act against it on his own, One wasg the oase of permitting Uso-
mah to proceed on his military campaign, and the other was the
matter of waging war against the ‘‘apostates’”. But even in
those two cases, the basis on which the Companions ungrudg-
ingly accepted the decisions of the Caliph was not so much the
riget of veto of the Caliph, whereby they would be compelled to
.accept it, but the fact that the Companions had absolute faith
in his deep Islamio insight and wisdom. Hence, when they ob-
served him preferring his own individual opinion of his advisers
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mainly in the interests of the State, they reconoiled themselves
to his opinion with very good grace. And not only that. After-
wards they freely admitted that his opinion was certainly the
better one and that had he not been go flrm, immense harm
would have been done to Islam at that early stage. It is now, an
undeniable faot of Islamic history that Caliph ‘Umar who in the
beginning was opposed to the opinion of Caliph Abu Bakr ia the
matter of the ‘‘apostates’”, openly accepted his error of judgment
later on and declared that God Almighty had endowed the first
Caliph with better insight and judgment and that whatever he
had decided was really the right course.

- We oan judge from these cases how the system of veto
developed in Islam and in what environment were these prece-
. dents established. If, therefore, the method of consultation is
observed in its true spirit today also and the character of ‘“‘the
people who are consnlted' i3 similar to that which existed in the
days of the Caliphs, undoubtedly thers would be no better line
of action than the one adopted then. Following it to its logical
conclusion, however, we can say that, in a consnltative body
of thig kind, if the Head of the State and his advisers stick to
their own individunal opinions and neither of them is prepared
to reeede in favour of the other, recourse may then be had to
referendum after which the one whose opinicn is rejected by the
people should resign, But so long aa it is not possible in our
country to create a consultative body of that calibre and to
foster that spirit and that mentality, there is.no other alter-
native but to restrict and to subordinate the ﬂIﬂﬂﬂtl?‘E to the
majority decisions of the legislature,

The Purpose of the State
_ We now come {0 a very important point: What are the
fundamental objects for which Islam advoeates the eatablish-
ment of an Islamic State? These objects, ag defined and explain-
ed in the Qur’an and the Sunnah, are as follows :
The Qur’an says :
“Certainly We sent our Messengors with olear proofe,
and sent down with them the Book and the Balance, so
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that pecple may conduct themualveu with eqmty" (47 : 25)

At another place it has been said :
“(Muslims are) those who, if We give them power in the

land, establish the system of Salai (worship) and Zakat
(poor-due) and enjoin virtue and forBid evil”. (22 : 41)
The Holy Prophet (peace be on him) said :
“*Allih brings to an end through the Siate what He
does not eradicate with the Qur’'an''l,
~ In other words, the evils which are not eradicated through
‘the preachings of the Qur'an need the ecoersive power of the
State to eradicate them.. ' |
~ This means that the main objects nf an Islamic State or to
enforce and implement, with all the resources of its organised
power that reformatory programme which Islam has given for
the betterment of mankind, Mere establishment of peace, mere
protection of national frontiers, mere endeavour to raise the
standard of living of the common man do not form ifa ultimate
goal, nor do they consatitute the characteristios which distinguish
the Islamic State from the non-Islamio states, Its distinction
lies in the fact that it has to encourage and popularise those
. good practioes which Islam desires humanity to adopt and to
divcourage, eradicate and orush with full force all those evils of

which Islam aims to purge mankind.

| .V
THE INSTITUTION OF GOVERNMENT

" How, then, should the Government of a state based on
these foundations be formed ¥ In this connection the most im-
‘portant point is the appointment of the Hoad of the State ter-
med as Imam or Amir or Khalifa (Caliph) in Islamic termino-
logy. In order to fully understand the stand.point of Islam
with regard to this we will have to refer to initial history.
~ Election of the Head of the State
~ As all of us are well awWare, it was more t-ha.n 1300 years

1, Quoted, Tafeir Itn al-Kathir,
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ago, that the corner-atone of what is called Islamio society was
laid in the town of Mecoa under circumstances intensely inimi-
eal and highly hostile. To initiate and then gradually to
develop an Tslamic society, in the face of that stern opposition,
was the life-mission of our (ireat Prophet (peace be on him),
And, when, after considerable development this Islamic society
had achieved political independence and ita internal organiza-
tion had progressed to the stage of a regular state, our Greaé
Prophet Muhammed (peace be on him} became and was accepted

as ite first Head. He o4 not elected by anybody. He had been
ochosen for this very task by God Almighty Himself.

‘For ten years he pesxformed the duties of the Head of that
State and then his mighty soul went to its eternal abode, He
left behind no explicit instructions or nomination for the eleo-
~ tion or appointment of his successor. On account of this
~ abstinence on his part, and by reason of the explicit Qur’anic
m]unotmn that all matters affecting the Ummah should be
decided by consultation, the Companions rightly inferred that.
with the passing away of the Prophet, selection and appoint-
ment of the Hoad of the Islamic State had been left to the
elective disoretion of the Muslims, which was o be exercised in
lunurdanua with the gpirit of the said Qur anie m]unutmn 1 |

The ﬁrat Caliph; Abi Bakr, was thu! elected publicly, And
when his last moment came, slthough he was personally oon-
vinced that ‘Umar waa the fittest person to be the Calipk, he
did not forthwith nominate him as his successor but cousulted
- 'the most prominent among the Companions, jointly and eever-

1, No doubt, the Shi‘'a seot of the Muslims hold the belief that, like the

- Prophet, the Imame too are chosen and nominated by God Almighty

Himself, This divergence of belief from the rest of the Ummah i,

. the AM gl-Sunnah has, howaver, no pracstical value now, as with the
 disappearance. of the 12th Imam, the Imamate remaina in abekanoe
until he reappears, For all actions in respeot of the oollestive pre-

- bleme of Munelims, therefore, reference hes got to be made o some
auoh person who has not been directly chosen by Gm:l Almightly but -

electad by the Muslims themselves,
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ally, and then dictated his will in favour of ‘Umar. Thereafter,
despite hia serious illness, he addreased the Muslim masses thas :
~ «Are you willing to accept him your Amsr whom I no-
minate as my successor 3 God is my Judge, I have left no
stone unturned in coming to (the beast) eonolusion in this
matter, I am not nominating anybody related to me. I
nominate ‘Umar son of Khaftib as my successor. There-

fore, listen you all to him and obey him.” |
From the erowd the people cried : ‘“We have heard

apd we accept.”] '

Hers we find that Abii Bakr only suggested and recom-
mended the name of ‘Umar after consultations with those in

whom the people had confidence, and then it was put" to the
- wote of the Muslim masses who accepted him.

Again, when ‘Umar was on the point of leaving this world,
he noticed' that out of the large number of the most reliable
Companions of the Prophet, only gix persons were then alive
to whom the Muslim masses could Jook for guidance and from
amongst whom his successor could be chosen. ‘He, therefore,
created a Consultative Body of those six persons and delegated
to them the task of selecting the next Celiph from amongst
themselves, preseribing that whosoever tried to become the
Amir without the approval of the Muslim masses was to be

beheaded.?

This consultative body ultimately delegated ite task to one
of its members, ‘Abd al-Rehman Ibn ‘Auf, who went round
Madinsh to gauge the feelings of the general public in the
town. He ascertained the opinions of the women-folk and the
reactions of the students of schocls also and even of the pilg-
rims from various parts of the country, who visited Madinah
after their pilgrimage at Meccs, After this thorough survey, he
came to the conclusion that the Muslim masses had the greatest
possible faith in two persons, ‘Al and ‘Uthman, of these two,

1, Tabari, Ta rikh ol-Umem we'al-Maluk, Vol, 11, Cairo, p. 818,

2, Muhammad Hyssain Hayksl, Al-Faroog ‘Umar, Cairo, VYol, 11, p. 313,
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the opinion being slightly more in favour of ‘Uthman. So the
vote was oass in his favour and he was openly accepted as the
Caliph. | y
Then ocourred the tragic and deplorable incident of ‘Uth-
man’s brutal assassination which created a serious situation,
Some of the Companions, therefore, assemblad in the house of
‘Ali and told him that nobody was there more suited than him
to be the Amir af the Muslims and he should, therefore, shoul-
der that responsibility. ‘Ali declined to do so. But when these
people insisted, he, at last, agreed naying. |
+If you wish it to be so, then come to the mosque, for
my acoeptance as Amir cannot be gecret nor without the
approval of the Muslim massess’.l
Congequently, ‘Ali went to Prophet’s Mosque where people
were assembled. And it is an inconfrovertible fact that the
majority of the peopls accepted him as their Caliph, even
though this acoeptance was not unanimous. |
Lastly, when ‘Ali was murderously attacked and the {ime
of his death drew near, he was asked if he pormitted the
Mualime to accept his son Hasan as their nezt Amir, his reply
waa clear : | | -
+] neither ask you o do so, nor forbid you from doing
go. You oan decide according to your lights,”2
This, therefore, is the accepted convention of the period of
the Caliphate regarding the appeintment and election of the
Head of the Islamio Stata; and this is also the sum-total of the
ocollective conduet of the Companions in this important matter.
It ia based as much on the Prophet’s abstinence from nominat- -
ing his sncceasor as on the Qur'anic injunetion that all impor-
tant decigions in matters of collective interest should be taken
by consultation. The point, that can be clearly inferred from
‘these authentio constitutional precedents are : © |
(1) In an Iglamio State, the election of its Head depends
entirely on the will of the general public and nobody

1. Tabari, op. cit,, Vol, 111, p. 450,
2, Ibid., Vol. IV, p, 112,
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has the right to impose himaself foroibly as their
Amird

(2) No clan or class has a monopoly of this office 2

(3) The election should take place with the free-will of
the Muslim masses and without any coercion or
foroe. ‘

‘How is this opinion of the masses to be determined is &
point where Islam does not limit its scope by prescribing speoifio
mothods. Different methods can be adopted in different places,
on different oceasions, and under different circumstances, pro-
vided such methods are designed only to determine as to who
enjoys the greatest measure of nation’s confidence and regard,
The Formation of the Consultative Assembly

After the problem of the election of the Amir the next most
important problem is : How are the membere of the Consult-

1. Thera are some people who say that this be accepted ag the prineciple
of Islam, what about the verdiot of eminent juriste and learned men
of the days of the Muslim kings who acoepted the authority of those
who became the rulers through sheer force of arms, As & matter of
fact ' sych peopls mix up and confuse the following ¢wo entirely
different and distinot positions adopted by the Muslimg scholars of
the past:

(1) All the eminant soholara are unanimously of the opinien that
the only proper and permissible method is that of eleation in whish the
will of the Muslim masses should express itself freoly.

{2) Even the most modest attitude adupﬁeq by our learned men
doea not go beyond the fact that such tyrants can only be tolerated in
the sommon interests of solleotive sesurity, provided such an Amir
does not interfere with the fundamentals of Jalam. Tn other words,
the most that these people do i not to concede a right fo revolt, be-
cause that would lead to anarchy only, This does not all mean that
persons holding this opinion approve of such tyranta and prefer them
to properly elected Amirs

2. In relation to this matter also, certain people raise doubts aa to how
to revoncile it with the Hadith in which the Quraysh have been declar-
ed to be the fittest for the office of the Caliphate. I have already
roplied to this in my book : Rasa'sl wa Muaea’il. Vol, I, p. 76, Brd
impression, Lahore,



236 The Islamic Law and Qonatitution

ative Assembly (Majlis-e-Shura) to bo eleoted and who shall
elest them 1

From a saperficial atudy of the problem it has heen erron-
eously concluded that because, during the period of the Caliphs,
the members of the Consultative Assembly were not chosen
through organized general elections, there is no place of elections
in 1slam and it has been left solely to the discretion of the
Ehalifah &8 to whom he should consult. This error is due to the
fact that the precedents of these times are spplied to modern
_praotices without reference to the then prevailing conditions.
‘The correct way would be to apply them only with reference to
the then existing circumstances and to make an honest attempt
to understand the spirit of those prineiples and their details
as interpreted within the framework of the then existing condi-
tions, '

Islam arose in Mecoa as an ideological movement. And it
ig an inherent featire of all ideological movementa that personsa
aocepting thet movement first, are counted as the true compani-
ong and friends as well as advisers of the Leaders of that move-
ment, Likewise in Islam, persons who were the first to associate
themselves with the Prophet and his movement, naturally and
satomatioally became hie advisers whom he invariably oconsult-
ed in all cases wherever clear and definite injunctions of the
Qur’an were not available. When, however, new blood entered
the Islamic body politic and the struggle with the opposing
force inoressed, those who rendered outstanding services by
virtue of their sacrifices, insight and wisdom, naturally became
praminenii without any oonsoious effort on their part. This
election, therefore, took plase not by means of votes but by
virtue of practical tests and performance which are indisput-
ably & more natural and reliable method, Thus even before the
Prophet migrated to Madinsh, two kinds of people had already
become members of his Consultative Assembly, viz. |
(@) Those who had been associated with him from the very

beginning, and -

{6) Thowse who subsequently became prominent by virtie of
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their sacrifices, insight and sbility.
The members of both these groups enjoyed the oonfidence
of the Muslim masses also to the same extent to which they
enjoyed the confidence of the Prophet himself,

Then occurred the historical evemt of Migration (&ijrah)
and it took shape in the following way. A year or two before
migration, ocertain influential personalities of Madinah had
embraced Islam and through their labours, Islam had establi-
shed a secure foothold in that city among the tribes of Aus and
Ehazeaj, It weas ot the instance and request of these people of
Madinah that, leaving their hearths and homes, the Prophet
and his followers migrated to that city where the Islamic

movement naturally grew into a political organization and
blossomed into a full-fledged state. It was, therefore, only
natural that these very people, with whose services Islam had
prospered and progressed in Madinah should be the leaders of
the newly-formed scoiety and its political organization, And
naturally again, it was most befitting that these very people
shonld be included in the Consultative Assembly of the Prophet
along with his very first associates and tested ocomrades from
Mecca. These people thus became the representatives of people
and the members of the Consultative Assembly through a
natural process of seleotion, and they enjoyed the confidence of
the Muslim masses to such & degree that if elections of the type
current in modern days would have been held, thege and these
peopls alone would have been chosen. |
- Later on, in this society of Madinah, two kinds of people
began to become prominent. The firat were thusa who during
the next eight to ten years rendered yeoman’s service in
political, military and misesionary fields to such an extent that
practically in all important matters every body automatieally
looked to them. The second group consisted of those persons
who gradually became well-known for their wide knowledge and
deep insight in the Qur’anic jurisprudence and literature. After
the passing away of the Prophet, the people naturally treated
them as being the most reliable authorities in thegﬁ matters.
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The Prophet himself, by saying that the Qur’aa should be learnt
and understood from such and such persons, put hig seal on
their erudition. . Thus, these two groups also wers elected a3 &
matter of course, like those before them, by the same process
of natural selection and became automatically included in the
Consultative Assembly of the Prophet’s successors. There was,
thus, no need to take a vote for them and even if vote was
taken, there was nobody else in that society who would have
been preferred by the voters. And those constitutional conven-
tions under which freah nominees continued to be incorporated
in the Consultative Assembly by virtue of their services, exper-
ience and outstanding intellectunal attributes, automatically
received universal approval.

This was the clags of people which was known as Ahl al-Hal
wal-*4qd (i.e., those who could “tie” and “untie”), sud it was
these people without whose advice no decision was ever taken
in any important matter. As to their constitutional status, some
opinion can be formed by the fach that when, after the unfortu-
nate assassination of Hadrat ‘Uthman, some of the Companions
came to Hadrat*Ali to ask him to acoept the office of the
Caliphate, Hadrat *Ali said :—

«This is not a matter whereon you can take a decision.

This isa task for all those who can advise end have fought

in the battle of Badr (4Al al-Shura wa ahl agl-Badr). Whoso-

ever is approved by them will be the Caliph and let us,
. therefore, congregate and consider it.”"%

‘Tt is thus clear that at that time there were certain specific
persons called *‘AMl al-Hal wal-Aqd” who had been continu-
ously holding the position of great truet for & very long time
and were thus entitled to take collective deoisions in all impor-
tant matters affecting the Ummahk. There is, therefore, no
valid ground to presume that the Khalifah could call for consul-
tations whomsoever he liked or that it was not generally known
as to who wers his advisers (Ahl al-Shura) entitled to give
advice to him in the most important matters affecting the

1. Ibn Qutaibeh, al-Tmamah wa al-Siydaiyyah, Cairo, p. 11,
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collsotive good.l |
From the conventions of the Caliphs, nay, even from tha
conduct of the Prnphet himself, the inferred rule ia that the
Amir's Consultative Asgembly is pot to consist.of his hand-
picked men but only of those persons who enjoy the confidense
- of the masses. They should be such whose sincerity, ability and
loyalty is above reprosch in the eyes of the public and whose
participation in the major decisions of the State would itself be
s guarantes of the fact that free and willing co-operation of the -
masses would be available to the State in the implementation of

all the decisions thus taken.

]. Here the question naturally arises ;: Why were these AM al-Hal wa al-
‘4gd comprised only of people from Madinah, although the frontiers
of the Islamic Btate had extended beyond Arabia up to Afghanistan
in the ¥ast and North Africa in the Weat during the period of the
Righteous Caliphs, and why were not loyal rapranantntwaa from other
parta of the Btate summoned for thi¢ purpose ? Tha anawer is that it
wes due to two very valid reasons, nnmely

{a) The Islamic State was not s mere Hltmnﬁl State. It had come
into exigtence in a unique fashion, With the preliminary pro.
pagation of the Islamio ideology in the minda and morals of the
people an ideal sooiety was firet created, which subsequently
developed into an ideal state. In such a state, naturally, the
load-centre of all devotion was the individual who had initiated
and then perfected the revolution. Next to him,.the body of his
agsoviates and right-hand men becamsa the repository of all pub-
lio eonfidenpe and faith. Their leadership was thus mowt natural
and nobody else from amongst the society could poasibly be
&DYWAY more worthy of the confidence of the public, That is -
exactly the resson why, in spite of complete freedom of axpru-
sion, even in that era, mobody from any corner of the country
raised even a single voice of protest againat the eelection of
only the people frum Mn,dmuh for inclusion in the Consultative
_Al-lﬂmhl}r.

{#) Becondly, it was not possible in the then a:mhng nundltmna of
- Iife to hold general elections in an ares exténding from Afghan-
intan to North Africa and thereafter td expect that all “elected
members of the Conmuliamtive Aasambly opuld nt-tand all its
ordinary sittings end mmhnga
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It may well bs asked as to how the persons enjoying such
copfidence of the masses are to be determined today. It is
evident that the shape of things which existed in the special
circumstences of the early days of Islam is not to be found to-
day, nor do the obatacles exiating in the civio conditions of that
era exigt now, Consequently, after considering the circumstances
and needs of modern times, we can adopt ell such possible and
permisgible methods whereby we might be able to find out truly
as to which persons enjoy the confidence of the masses in great-
est measure. The modern system of elections is one of these
permissible methods, provided it is not tarred with these
corrupt practioes which render democracy a sheer farce.

The Form and Nature of Goverpment | -

We now come to the third important point : What should
be the form and nature of the Government of an Islamic State ?
If we closely study the convention of the Caliphs to obtain
guidance on this point, we will notice that the Amir waa the
only person to whom obedience and loyalty were enjoined and
to whom the people delegated in the fullest pessible measure
their right of taking decisions in all matters concerning their
collective exiatence. Hin status was, therefore, entirely different
from the status of the British Monarch, or the French Presi-
dent or the British Priix» Minister, or the American President,
or the Head of the Soviet Union, He was not only the President
. of the State, but alao the Prime Minizter. He attended the
parliament himgeelf and presided over all its sittings, He used
to take the fulleat part in its discussions and was responsible
not only for his own acts and. opinions but also for all the
decisions of his Government. In his parliament there wad
__naithar any specific Government Party nor any specific Opposi-
tion Party. .The whole parliament was his party as long as he
- kept.to the right path. - But as soon as he deviated from it, his
whole party automatically turned into opposition. Every mem-
ber of his. parliament had fall freedom to vote for or against
him on any point and even his Ministers were free to oppose
him if they felt 1mpalled to do so honestly and sincerely. And,

]
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in spite of all this, the Ministers and the Head of the State
were all along working in complete co-operation end harmony

and the question of anybody resigning in protest never arose
at all.

The Caliph was not only answerable before the parliament
but alse before the people; and that not only for his publie
acts but also for his private and personal conduct. Five times
every day he had to face the people in the mosque, and he had
to address them every week on Fridays. Each and every mem-
ber of the public had the right to stop him in the streets of
Madinah to guestion him on his condunct or to demand any of
his rights from him, and he would do so at all times and at all
hours. No such rule existed that if a question was to be asked
from the Government, some member of the parliament must
give a previous notice about it. The general proclamation of

the Head of the Islamic State was :

«Aggist me when I act rightly ; bub if I go wrong put
me on the right path. Obey me as long as I remain loyal
to Allih and His Prophet ; but if I disobey Allih and His
Prophet, then none is under the slightest obligation to
accord obedience to me.’"

This form of government cannot be identified with any
modern form of government. But it is this which stands in the
fullest accord with the ideology of Islam. It is, therefore, our
ideal too, But it can be achieved only when the society has been -
already developed in accordance with all the revolutionary
teachings of Islam. And that is exactly why no sooner than the
Tslamic society. deteriorated this idea of gnvemmant could not
be fully adhered to. As to the present times, if we desire to
revert to it, it would be essential to adopt the following four
basic prineiples initially, and then to adjust them in acocordanoce
with our subaequent requirements and needs :

(1) Whosoever is entrusted with the raépﬂﬂﬂibilitiﬂﬂ of

e
L

government should be required to face mot only the

1, Mubammad Hﬁl;ﬂﬁiﬂ Hn?kal,.dlrﬁidﬁg, Cairo, p. 67.
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representatives of the public but the public itself :
further, he should not only discharge his duties in
consuitation with those entrusted with the job bat
also should be answerable for all hig actions. -

(2} We should reform the prevalent system of atrict party-
loyalties—a ~systemn  whioch instead of remaining
an agency of public opinion becomes the standard of
truth and untruth. Such a gystem pollutes the govern-
ment with a false sense of loyalties, and it carries
within it the poseibility that once a group of self-
geeking people comes into power, it may manoeuvre
party politics;-at public expense iteelf, in such a way
as to continue in the gaddle ad infinitum.

(3) The system of government should not be based on such
complicated rules and regulations ss may render it
extramaly diffioult for the earnest workers to work, for
the crities to oriticige and for the people in general to
find out the root cause of the evils that might n.rma
from time to time. -

(4) The last and the most important principle should be
that only those elected as Head of the State and as
members of the Consultative Assembly, who possess
those qualities and are equipped with those qualifica-
tions which have been prauunbed by Islam for the

office-bearere.
VI

RULERS AND THEIR QUALIFICATIONS

From the Islamio point of view, the qpahﬂuntmnu of office.
bearers is vory important. In faot, this alone can guarantee the
proper functioning of the Islamic Constitution.

As regerds the eligibility for membership of the Conaulta-
tive Assembly or for the post of the Head of the State, there is
one aspect which might be termed as legal eligibility, on the
basis of which an Election- Tribunal or a Judge, after due con-
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sideration and verifioation, may declare a peruun eligible or
non-eligible for election. There is yet another aspect of eligi-
bility on which the seleetors, the proposers and the voters base
their judgment, The first aspect of eligibility may be possessed
by everyone of the millions of citizens of a state, but it is the
second which actuslly elevates a very select few to the top.
Criteria with regard to the first aspect are to be included in a
few operative clauses of the Constitution. But the standards of
the second aspect of eligibility' must permeate the spirit of the
entire Constitution. - The success or otherwise of any constitu-
tion would depend on the fact that the minds of the masses
have or have not been trained properly to elect only those who
are eligible for those auvgust positions in accordance with the
spirit of the Constitution rather than its form only. .
- Both the Qur'an and the Hadith givo clear guidance about
these two aspeots of eligibility, As regards the first, the
following four conditions have been presoribed ;
(1) Should be ¢ Muslim—The injunction of the Qur’inis :

“Q yo who believe { Obey Alldh, and cbey the Prophet

and (obey} those who are in authority from among

you."” (4:069)

(2} Should be a Male—The Qur’an says ;
““Men are in charge of women.’”’ (4 : 34)
And the Prophet declares :
**Verily, that nation would not prosper which hands
over the reigns of its government to & woman,”}

(3) Should be sane and aduli—The Qur’an lays down :
““And do not make over your property, which Allih
bes made for you o (moans of) support, to the weak

of understanding.” (4:5) -

(4) Should be a citizen of the Ialumm Stuls—-Tha Qur'an
deolares :

“And those whu have daﬂlnrad their belief in Islnm
bat have not mlgmtod '(to the Islamic State), you

1. RBubhari, al-Sakik.
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have nothing fo do with their guardianship until
they migrate.”” (8:72)

These are the four legal qualifications whioh determine a
person’s eligibility to the membership of the Consultative
Assembly or to the post of the Head of an Islamic State. But
the question is: Whom, among the countless legally eligible
persons, should we eleat and whom chould we ignore for those
important offices of State ¢ A olear repiy to this most important
question also is to be found both in the Qur'an and the Haditk.

The Holy Qur’an says :

(@) “Verily Allah commands you to make over trasts (i.e.,

positions of responsibility) tn thore who are truat.-
worthy.”” (4 : b8)

(b} “Verily the most respootable of you in the si ght of
Allah is the one who is most God-fearing.” (49 : 13)

(¢) “He said : Verily Allih has chosen him (to rule over
you) in preference to you, and He has ineressed him
abundantly in knowledge and physique.” (2 : 247)

() And obey not a person whose heart We have permitted
to beocome unmindful of Our remembrance, one who is
followed by the dictates of his own desires and his
cage is that in which dae limits are transgressed.”

(18 28)
The Holy Prophet (peaoce be upon him) says :

(a) ‘‘Whosoever honours and reveres an innovator (in
religion), helps in bringing down the edifice of Islam.”1
(5) “By God we do not assign the affairs of our govern-
ment to any one who asplraﬂ for it or is greedy in
respect of it,’’2 |
(¢} “*We oconsider the seeker after a post (of trust and
responsibility} as the most untrustworthy.”s
Some of these gqualifications can be easily inoorporated as
operative clauses in our Constitution. A self-styled candidate

1. Quoted by Al-Baihags,
2, Quoted by Bukhari and Muslim.
3. Quoted by 4du Da’ud.
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for election should be declared ineligible. As rogards other quali-

fications for which no legal limit can be prescribed, we can cer- |
tainly inelude provisions for them in the chapter on Directives.
The duties of the Election Commissioner would, thereby, have
to inelude the obligation to inform and educate the masses re-
garding the qualifications which are essentially and indispensab-
ly required and prescribed for Ulul-ams in Islam.

VII
CITIZENSHIP

We now come to the question of citizenship, Since Islam is
& syatem of both thought and conduct and sinoe it aims at oreat-
ing astato on the basis of its ideclogy, it prescribes two types
of citizenship. Furthermore, because straightforwardness and
truthfulness form the very quintessence and soul of Islam, this
idea of dual citizenship is plainly prescribed in its political
struoture without any heating about the bush., It does not, for
instanoce, try to mislead the world by adopting methods of giv-
ing full and equal rights to all its citizens on paper, and yebt all
the time discsiminating between them in practice and withhold-
ing oven the fundamental human rights from a considerable
section of the population, like Russia. In fact, in all modern
countries the national and the fdeclogical minorities! are invari-
ably treated in this very fashion. The course adopted by Islam
in this respect too is most rational, jus: and honourable,

The two kinds of citizenshjp that Islam envisages, are the
following ":

(1) The Muslims ; and

(2) The Zimmds.
(1) As regards the Muslim citizens, the Qur’an speaks
thus : o

‘““Verily those who believed and migrated and struggl-
ed hard in Allih’s Way with their property and their souls,

1, Tt mustnot be forgotten that there 13 & world of difference between a
political minority and an ideological cultural of national minority,
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and those who gave (them) shelter and help—they are
guardians of each other ; and (as for) those who believed
and did not migrate (fo the Islamic State}, you have noth- -
ing o do with their guardianship until they migrate”.
(8 : 72)

From this verse it is clear that the basio qualifications for

citizenship as presoribed hj? the Qur'an are two, viz., faith in
Islam and original or soguired domicile in an Islamic State. If
a person, éven though he may be from amongst the faithful,
doee not renounce his allegiance to a non-Islamic State and
migrate to Islamic State, he is not and ocannot be its citizen.
Contrary to this, all those believers who, whether they were
born in the Islamic State or have migrated to it, are its citizens
at par and helpers of one another.!

Upon the shoulders of the Muslim ocitigene of an Islamio
State devolves the main burden of running it in accordance with
Islam’s best traditions : as they alone are supposed to believe
in it implicitly. On them alone it enforces its laws 28 & whole
and enjoine them to uafry out all its religious, moral, cultural
and, *pnhtmnl directives. It invests them with all ita obligations,
n.ndl dm;;anda from them overy sacrifice for the defence of its
realm, _Cfunuurrﬂnt with this, it gives them the right to choose
the Head of their State and to be the members of its Parliament.
It also entitles them to be appointed to the keypoats, so that the
basic policy of this ideclogiesl state remains in conformity with
the fundamentals of Islam, That is the standpoint of Islam is

-

I. A precantionary measure prescribed by the Qur'an in the c¢ase of the
people who migrate to the Islamic territory is to test their bona fides.
This, though spoken with reference to immigrant ladies, forms the
basis of the general inference that the paople who migrate to an Islamio
Btete prove their bonafides i.e., that they are truly Muslims and im.
migranis. This is to safoguard against evil-dosra entering the Islamio
State under the guise of immigrants. Although the truth of ones
faith is known only to God, the State in all such cases should try to
vorify the antecedents of immigrants to the best of it® resources and

' TROENA,
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proved by the uttarju" absence of even a single instance in the
days of the Holy Prophet (peace be on him) or the Caliphs
where a Zimmi (non-Muslim citizen) may have been made n
member of the Parliament, or the Governcr of & province, or the
Qads, or the Director of any QGovernment dapnrﬁmunt, or the
Commasander of the Army, or a Minister of the Government ; or
may have been ever allowed to participate in the election of the
Caliphs, although the number of Zimmis even in the days of the
Prophet was considerable and during the days of XKAilafal.e-
Rashidah it had gone up to millions. As such, were it right to
give them a share in the Government, we fail to understand
how the Prophet of God (peace be on him) could have done in-
justice to them in the first instance, and how the persons direct-
~ ly and diligenily trained by the Prophet himself could have
continued to ‘‘deprive’’ them of their ““due rights” for the next
thirty years, |

{2} By Zimmis are meant all those non-Muslims who have
affirmed to remain loyal and obedient to the Islamic State
wherein they propose ta live, regardless of the country they
were born in. For all citizens of this kind, Islam furnighes a
guarantes of proteotion of life and limb, property and culture,
faith and honour, It enforces only its law of the Iand on them
and it gives them equal rights with Muslims in all sivil matters.
- They are eligible for all kinds of employment except for key-
- posts :they have an equal share with Muslims in the matter of
all civil liberties, and even in economic matters. No discri-
mination is made between & Muslim and & Zimmi. Furthermore,
the Zimmis are exempt from the responsibility of the State,
which devolves exclusively and entirely on the Muslim
eitizens,

If any one has any objection with regard to these two kinds
of citizenship in an Islamio State and their distinetive features,
he should try to acquaint himself with the details of the treat.
ment meted out practically by other ideologioal states to the
people who do not believe in their ideology and with the dis-
abilities attaching to all national minorities Bf the national
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gtatés. In truth, it can be categorically stated that, compared.
with other systems of government, Islam has definitely enjoined
the moat just, the most tolerant and the most generous treat-
ment to the minorities who ohoose to stay within the borders
of its state and lead a life directed and governed by those
principles which are different from and even hostile to the
ideology of the majority.

In fact, the best and most just solution of the unusual com-
plications arising cut of the existence of & forsign eloment in
the body politio of a nation or an ideological state is offered by
Islam alone. Others have resolved this difficulty in one of the
two ways : They have either wiped out the minorities or have
kept them nander perpetusl bondage as untouchables. Jalam, on
the other hand, adopts & very humane and equitable methed.
It prescribes a line of demarcation betwesn its adherents and
nonadhetents and on 1¢s followers alone it enjoins complete and
absolute adherence to its basic and fundamental principles with
a1l their details. In addition to that, it places only on its adhe-
rents the responsibility of defending and raoning the State in
asccordance with those principles.

To those who do not submit to its principles, Islam gives
ample latitude to lead their lives in their own way, binding
them only.to that extent which is the minimum essential for
maintaining State Administration. And although it absolves
them from the liabilities of running or defending the State, it
" gu&ra.nteanftham ali Fulturﬂ.l and human rights.

Rights of Citizens

The next question relates to the fundamental rights of
oitizens in an Islamic State,

In Islam, the first and foremost right of the citizene is the
protection of their life, property and honour, together with the
aseurance that this right would ngt be interfered with, exocept
on valid legal grounds. The Prophet has explicitly and repeat-
edly enunciated this thing. In his well-known address given on
the occasion of the Farewell Pilgrimage, wherein the details of
- ‘the Islamic way of life were stressed, he said :
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““Your lives, your properties, and your honour are a8

saored as this dayi{of the Hajj)*' 1

There is only one excoption to it, which the Prophet him-
self describes in another Hadith as rb'k...'ﬂi g Yl de, lf; there is
demand for life, property or honour aocording to a,ny la.w of
Islam, it shall have to be realised in accordance with the pre-
teribed procedure. -

- The seoond important right is that of the protection of
personal freedom. In Jelam, personal freedom cannot be vmla.t‘
ed, save after proving delinguency in acecordance with the 'due
Process of law and never without giving an opportunity to the
accused to put up his defence. It has been related that some
people were arrested in Madinah, in the days of the Prophet, for
being of doubtful antecedents. Eubaaquently, while the Prophet
was delivering the Friday Sermon, s Companion got up and
enquired of him as to why and on what grounds has his neigh-
bours been arrested. The Prophet kept quiet while the qu eation
was repeated twice, thus giving an ample opportunity to the
Poliza Officer present there to explain the legal position. When
the gnestion was put & third time, and it again failed to elicit
the reply from the Police Officer, the Prophet dlIEEtrEd that
those people should be released.2 This is & conclusive proof of
the fact that as long as a specific charge is not laid against &
petson, he cannot be detained or imprisoned. Imem Khattabi,
while explaining this Hadith in his Ma‘alim al-Sunnan, says
that in Islam detention is only of two kinds :

{a) detention under orders of the court, namely, when a
person is sentenced by the court and is kept in prison,
till the expiry of the term of his sentence ; and

~ {b} detention for investigation, Besides these, there ocan
be no other ground for depriving a person of his
freedom.

Imam Abd Yousaf, in his Kitab al-Eharaj, has also stressed
the same point, i.e., nobody can be imprisoned on false or

1, Muslim : Farewell Pilgrimage : Ion Hisham, pp. 388-391,
2, Aby Da'ud,
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unproved charges. The Holy Prophet did not imprison people
on mere acousations. It was nsoessary that the two parties
should appear in the court and if the complginant failed to
prove his allegation with all the evidence at his disposal, the
defendant was acquitted.
‘Umar, the second Caliph, while prnnnuncmg judgment in
& famous oage, said :
“In Islam no one oan be imprisoned without due
course. of justice,.’”1
The third important right is that of freedom nf upmmn and ,
belief. <Ali, the fourth Caliph, has given the best exposition of
Islamio law in this respect. During his period, the party known
a8 the Kharijites reared ite head in revolt. This group was very
eimilar to the modern anarchists and nihilists. = Its members
defied the State openly and denied the need for its existence in
Islam, and they were making preparations, to wipe it out by
sword. ‘Ali (God bless his soul) sent the following message to
them : . |
" {You may live wherever you like, the only condition
batwaﬁn; us being that you will not indulge in bloodshed
- and will not practise cruel methods,'2 |
On another ooocagion, ‘Ali addressed them thus :
- “As long a8 you do not indulge in aotual disruption
and disorder, we will not wage war against you.”3
This rhakes it qmt»a clear that even an organised group may
entertain any set fof ideas and may also peacefully practise
them ; aud an Islamic State would not hinder or harm it. But if
it tries to foist’ite ideology on others"by violent means and
endangers the sepurity of the State or its administration,
necessary aoction £5}1 certainly be taken against it,

Another right which has been greatly emphasised in Islam
is that of the provision of basic neocessities of life to all citizens
R — £l
1. Imam Malik, Muwaiia, Baab Sharast al-Shahid, Kitab Ahkam al.
| K hila fat. -

2. Bheukani, Na#! al-Autar, Vol, VIII, p- 139,
3. Ibid., p. 133.
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without distinetion of caste or oreed. Zakat waa made compul-
sory for Muslims for this very purpose and the Prophet himself
CER L
7 . “It ghall be taken from the rioh and distributed
- amongst the poor and the needy,”!
At another place he (peace be on him) enunciates the
following prineiple :

“The Government is the guardian (helper) of everyone
who has no guardian.”?2 |
And again :

“Whoever leaves lisbilities {such as debts or destitute
families at the time of his death), the burden {of all snch
liabilities) is uwpon us (i.e., the State).”3
In this matter, Jslam has made no distinetion between the

Muglimg and non-Muslims. It givea to the Zimmis the same
guarantee as it gives to the Muslims, that the State would not
let anybody be without food and clothing or & place of resi-
dence. Caliph ‘Umar once found & Zimms begging alms. He
granted a ponsion to him, absolved him from the payment of
Jizyah and wrote to his Treasury Officer :

"By God, we fail to do justice if we leave people
unprovided for in their old age, while making the fullest
use of their services in the prime of their life.”$
The Covenant that Khalid, the Bword of God, gave to the

non-Muslims of Hirah, contained the condition that whosoever
besame old or afflicted or destitute, would not be required to
pay the Jizyak, and that, on the other hand, he and his family
would be looked after from the funds of the State Treasury.

Duties of Cltizens

As againet these rights of the citizens, there are certain
rights of the State upon its citizens. Among thess, the first is
that of ebedience, for whioh the technical term of Sem‘-o-Ta’al

1. Relatad by Bukhari and Musiim.

2, Aby Da'ud, Tirmizs.

8. Related by Bukthari and Muslim.

¢ Abl Yousaf, K{tab al-K haraf, p. 72,
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is used in Islam, The Prophet has explained it thus -

“The State shall have to be heard end shall have to be
obeyed, in adversity and in prosperity, and whether it is
pleasant-or unpleasant to do so™.1 |

In other words, the order of the Btate, be it palatable or

unpalatable, easy or arduous, shall have to be obeyed under all

circumstances (save of ocourse when it involves God’s disobe-
dience, as diacussed earlier). | |

The second obligation on the citizens wvés-g-vis an Islamio
State is that they should be loyal to it and work for its welfare.
In the Qur'an and the Hadilh the term cﬂ-’ «‘ Nua'h'’ has been
used for this purpose, which in Arabio means more than what
" is conveyed by the worda loyalty and allegiance. It inherently
demands that a person shoild, truly and faithfully and with all
his heart, wish and work for the good, prosperity and the
betterment of the State, and should not tolerate anything likely
to harm its interests. |

It ie also obligatory on the citizons of the Islamioc State to
eo-operate whole heartedly with the government and to make
sacrifices of life and property for it, so much so that if any dane-
ger threatens the State, he who wilfully refraing from making &

sacrifice of his life and property for warding off that danger has
been called & hypoorite in the Qur’an.

Broadly speaking, these are the saljent features of that
ideal form of government which we call an Telamio State. You
may describe it by any modern technical term you chaose. You
may osll it gecular, or democratio, or theocratic. We will nob
fight for giving it a particular name. What we do insist upon is
the content. So long as we claim to believe in Islam and to
accept it as our way of life, our system of government shounld
essentially be based on the fundamentels prescribed by the

Qur'an and by the Holy Prophet Muhamrud (blessings of Allib
be with him for all times to come}.

Bukhors end Muslim,



Chapter 7

Fundamentals of Islamic
o Constitution

{ag ﬁm:nuintad in the Qur'n and the Sunnak)

- In the last querter of 1952, when the Basic
Prinoiples Committes Report was reaching comple.
tion, & very vicious campaign was launched in the
press against Islamic Constitution. It was alleged
that the demand for Islamie Constitution was
merely & political stunt and that the Qur'an and the
Sunnah throw no light on problems of Constity.
tional Law, Maulana Maududi wrote thia article in

- November 1952 and showed that the fundamentals
of the Islamic Constitution are clearly stated in the
Book of God and the Traditions of the Holy
Prophet (peace be on him). It was a telling rejoin-
der to the protagonists of the plea that ‘the Qur'an
cannot give a Constitution’, and left the opponents
dumb-founded. 1t was published in Urdu, Bengali,
and English and is now being included in the pre-

« 860t volume to show the salient { eatures of Islamic
Constitution as enuncisted in the Qur'an and the
Sunnah —Editor, | |



FUNDAMENTALS OF ISLAMIC

q the framing of our Constitution ;3 entering its final stage,
it is the duty of all who are conversant with the subjeot
 to sssist the Constituent Assembly in framing si Islamio Con-
gtitution, Frem the very beginning "we have been trying to
disoharge our duty to the best of our ability. The representa
tive ‘ Ulama of all the Muslim schools of thought have rendered
meritorious services in this sonnection: In.January 1961  they
unanimously formulated the basic- privoiples of the Islamiso
Rtate.l] But it is very " sad to note that some people have all
slong been trying to confuse both the common people and the
members of the Constituent Assembly about the fnndamentals
of Islamic Constitution. They have been repeating time and
again that there is.no guidance in the Qur’an for the formula-
tion of & Constitution, that Islam does not prescribe any speovial
form of government and that there is no such thing as an Islam-
mic Constitution. In spite of the fact that these statementis are
absolutely baseless, it is just possible that this persistent props-
ganda might produce confusion in the minds of those who are
not well verged in the Qur’san and the Sunnah. It has, therefore,
become necessary to cite versos of the Qur’in and the Traditions
of the Prophet (pesace be on him) in order to counter this propa-
ganda and to show .that the principles- put forward by the
« Ulama for the formulation of an Islamic Constitution are based
on the original sources of Tslamic Law. Incidentally, this will
also do away with the only. poseible excuse of the members of
the Constituent Assembly that they were not informed im time

aboat the commands of the Almighty-God and His Messenger
concerning the Constitugion of the State.

1. Seo Appendix - -Editer,
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-We reproduce below the releveant Qur’anio verses and the
authentic Traditions of the Prophet (peace be on him), along
with the oonstitutional principles which are deducible’ from
them : | | |

The ]E[mlg.r Qur’an says :—
“The (right of) Gommaend is for none -but Allih. He
hath commanded that ye follow none but Him, That is the
. right way (of life)”’. (12:40) |
‘This verse clearly points out that the a.uthunty of giving
commands and the title to sovereignty is the sole preroga-
tive of Allah. Thefe is nothing in the text to confine His Sover.
eignty merely to its metaphysical aspeots. It ig directly address-
ed to mankind and is obviously all mnlumva It comprehends
all spheres of human life : the dootrinal, muml legal an well as
political, The Qur’an itself npamﬁually states that all these
spherea of sovereignty belong to Allih slone, and it puts it in
very olear terms that Allih is not only the Sustainer and the
Lord of manking but also its Sovereign and Ruler :—
“Say (O Muhammad) : I seek refuge in the Sustainer
- of mankind, the*Sovereign (Ruler) of mankind, the Lord of

mankind.” (114 : 1-3)
The Qur’an further lays down that Alih is the Master of

‘the land and has no partuner in E[m Eiﬁare:gnty Thus says the
Qur'an :

“Say : O Allik I Owner of the Kingdom | Thou givest
kingdom to whom Thou wilt and takest it away from whom
Thou wilt’’. (3 : 26) | |

““None is & partner in His Sovereignty”. (18 :111)
The Qur'an declares very explicitly that God is the sole

. Creator and, therefore, to Him alone should and does belong
the right to rule over His Creation. The Qur’an says : .
“Beware ! His is the oreation and His ia the [nght to)

. Rule”, (7:54)
Obviously, the soversignty whioh the Qur'an olaims for
God 19 not merely of the metaphysical type but is also legal and
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political. The Qur’an states this fact specifically in the follow-
verses @ -

““Follow the revelation sent unto you from your Lord
and do not follow the {so called} guardians other than
Him™: (7:3)° -

‘And those who do not make their decision in acoord-
ance with what has been revealed by Alldh, are (in facs)
diabelievers’’. - {5 : 44) |
This unnuaptmn of the political and legal sovereignty of

God is one of the fundamental prinoiples of Islam. Indeed, all
Muslim jurists are agreed that legal sovereignty is the exclusive
prerogative of God. Thus, for instance, in his famous book :
Al-Thkam fi Usul al-Ahkam, which deals with the principles of
Pigh, *Allima Amidi writes aa follows :

“Know that none but Allah ia the Sovereign and no
command is worthy of obedienos exoept that which is given
by Him”., |
Shaikh Muhammad Khadhiri, a modern Egyptian writer on

Islamic Jur:aprudamg aays in his book Usul al-Figh :

1*As Command ia the exolusive prerogative of Allih,
none is entitled to give any Command but He. This is a
point on which all Muslims are agreed’’.

It is quite clear from the above that state becomes Islamioc
only -when it recognises in olear terms the political and legal
sovereignty of Allih and binds itsell to His obedience and
acknowledges Him as the Paramount Power Whuuu commands
must be uphold, come what may.

I1

Ail the prophets in general snd the Holy Prophet
Mubammad (peace be on him} in partioular are the representa-
tives of this politioal and legal soversignty of God. As a corol.
lary to this, the propheta of God are entitled to the obedience
of those who acocept God as their Sovereign. It is, therefors,
the bounden duty of every such individual, community and
uetion as bhelieve in Divine Sovereiguty to follow the pattern
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sot by them and to submit to their decisions without demur.
This principle has been very clearly enunciated in the Qur’an
over and over again. A fow verses are quoted below in proof
thereof : | .
{(a) *“Whoso obeys the Messenger, obeya Allah”, (4 :80)
{b) “Wo naver sent any Mossenger, but for the sole pur-
pose that he shomld be obeyed under the sanction of
Allih”. (4 : 84) |
(¢) **And take whatsocever Messenger gives you and abastain
" from whatsosver he forbide”. (59:7) |
(@)} “O Muhammad ! We Lave revealed this Book to you
with Truth that you may judge among mankind by
{the light) which Allah has shown to you". (4 : 105)
(¢) “Nay, O Muhammad | by thy Lord, they will not be
believers until they accept you as the final arbiter in
all their disputes and submit to your decigion whole-
heartedly without any heartache”. (4: 65)

From these verses. we derive the second fundamental
principle of the Islamic Constitution, namely, that it must also
recognize the Suanah of the Prophet as the pource of law and

must inecorporate a specifio article to the effect that neither the
Exeoutive nor the Legislature nor the Judiciary can issue order
or enact laws or pronounce verdicts contrary to the Sunnak.

I11
The Qur’an says:
r¢Allih has promised to those among you who belisve
and work righteous deeds, that He will moat surely make
them His vicagersnts in the carth as He had made the like
people before them His Vicegerents.” (24 : b5)
This verse enunciates two very important constitutional
principles : -
{1) The real statua of an Islamie State is not that of a
Sovereign but of a vicegerent.
(2) In an Yslamic State, the powera of ‘‘vicegerency’ are
| vested not in any one individual or family or grnﬁp
but in the whole Muslim communit yL—%nf course, when
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- it is blessed with the possession of an independent atate.

- The concepts of ‘Sovereignty’ and ‘Vicegerenoy' need some
elucidation. It is inherent in the very conception of Bovereignty
that-the authority of the sovereign power should neither be
limited by any power other than its own free-will nor bound
by any law imposed from outside. Thus if a staté acknowledges
that the injunctions of God and His Messenger are above ques-
tion, and neither its executive can issne any order nor its legis-
latare can pass any laws nor its judiciary can give any verdict
repugnant to them ;Mi't.maa.ns that it has surrendered its claime
to sovereignty in favour of God and His Messenger. On this
nﬁknuwlﬁdgamént its position automatically becomes that of an
agent or vicegerent of God and His Messenger. To say that
auch a._' atate posscsses abaolute sovereignty {exoept with refe-
rence to other state of the world) would be a ocontradiction in
terms. No doubt, an Islamic State is a sovereign state in the
real sense of this term vis-a-vis the other atates of the world,
but if it tries to assers ite Sovereignty vis-g.vig the commands
of God and His Messenger, this will amount the clear negation
of its Islamio charnoter.

" As to the second principle, it would be noted that Ialam
vests all the Muslim citizens of an Islamic State with ‘vicege-
rency’. Thus the ‘vicegerency’ in an Islamic State is popular
and not limited to any person, olass or clan. And it is the
‘popular vicegerency’ that forms the basis of democracy in an
Islamio State while ‘popular sovereignty’ is its basis in a secular
state. In the Islamio polity, the term ‘vicogerency’ has heen
adopted because the authority that, vests in this soclety and its
state is delegated by God and can b wislded only within the
limits prescribed by Him. But as explained ahove, the autho-
rity is delegated to the Muslim community of the State as a
whole and not to any particular individual or group., Asa
result of this, tho government can be formed only with the
consent of all the Muslim community of the State as a whois
and not to any particular individual or group. As a reault of
this, the govornmont can be formod only with the consent of



Fundamentals of Islamic Constitution 259

all the Muslims or their majority and can function and remaijn
- in power only as long as it enjo y8 their confidence, This is
why Caliph Aba Bakr refused to be oalled the ‘vicegerent of
God’' as he was not direotly appointed by God but was elected
by the Muslim community to wield the delegated au thority on-
their bekalf, ¥ L

~ These two prinoiples demand that tho oonstitation of an
Islamic State must forsake all elaims to absolute Bovereignty and.
declare in unequivocal torm that it jg merely the vicegerent of
(God and its funetion is to execute His will and commandments.

1V

How this principle of ‘Popular Vicegerency’' should be
translated into action has been deacribed clearly in the follow-
ing. : .
““They manage their afairs by mutual consultation’.

(42 : 38)

This verse tells us the distinctive feature of the Islamije
way of life, namely, that all the collective affairs ars performed
by mutual consultation. From the context whers this verse
ocours, it is evident that it is not & mere statement of faect byt
an injunotion and a command, In this conneotion Khatib al-
Baghdadi quotes the following from Caliph “Ali ; |

“I said, ‘O Messenger of Allih | what shonld we do if,
after your demise, we are confronted with a problem about
which we neither find anything in the Qur’in nor hate
anything from you't He replied : ‘Get together the
obedient. {(to God and His Law} people from amonget my
followera and place the matter before them for consulta-
tion. Do not make decisions on the basig of the opinion of
any single person’,’”’l

Pointing out the trms gpirit of consultation, the Holy
Prophet {(peace bo on him) BAYE :

““The man who gives a counsel to his brother Knowing

L. Alual, uh LN LANTITE
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foll well that it is not right, does most surely betray his

trust’’.l .

Asa regarda the mude of uanaultatmn, it has been very
wmaly left to-the disoretion of Muslims. Islam does not pres-
oribs any definite form for the formation of the consultative
body or bodies for the simple reason that it is a universal religion
meant for all times and olimes. It does not, thérefore, lay
‘down whether the people should be consulted directly or

thmngh their aceredited representatives ; whether the represen.
tatives should be elected in general elections or through electo-

ral colleges ; whether consultative body should have one house
ur two houses, ete. Obviounsly, these are matters of detail and
can vary with different societies and under differont conditions.

That is why the Shari‘ah leaves these problems open for solu-
tion according to the needs of the time. The following three
things, however, are essential in the light of the Qur’anioc verse
and the Traditions of the Prophet oited above :

- {1).As no collective mafter of the Muslims should be con.
ducted without cotisulting the people eoncerned, thiz
rule will apply in the very first instance to the appoint.
ment of the Head of the State. As such, it rules out
monarchy, despotism and dictatorship. Incidentally, it
does not permit the Head of the State to enrjoy the
power suspending the oconstitution at his will, for

- Quring the period of suspension he wounld be nnthlng

short of an autocrat.
(2) All the people concerned should be consulted d:raﬂtly or

. t,hmugh their trusted representatives. _
(3) The consultation should be free, impartial and genuine.
Any consultation held under duress or temptation ig in

roality no consultation at all.

Thua whatever the details of the Uunatltutmn t.hasa three
. principles, of the Shari‘alk muest be observed, and no loophole
should be left whereby anyone géts the oppurtunity at any time
to govern without consulting the people or their accredited

1. Relutod by Al fra e,
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vrepresen tatives, Furthermore, the Islamic Constitution must
devige such a system of election as may enable the whole com.

munity to give their verdict without any tinge of fear, favour
or frand,

\%

As regards the qualifications of the Head of the State, the
Ministers, the members of the Consultative body and the

officers in general, the following instructions are found in the
Qur'an and the Sunnah :

The Holy Qur’an says :
(@) **Verily, Allah Commands you to make over trusts
 (i.e., positions of responsibility) to those who are trust-
worthy'. (4:568) |

(t) As a matter of fact, the noblest of you in the sight of .
Allzh is the one who is most Godfearing’. (49 : 13}

The Holy Prophet {(peace be on him) says :

(@) ‘“Your best leaders are those whom you love and who
love you and for whom you pray and who pray for
you, (while) your worst leaders are those whom you
hate and who hate you and whom you curse and who
curse you”.l |

(b) By God, we do not assign the affairs of our govern-

ment to any one who aspires for it or is greedy in
respect of it’".2

(¢) ‘“We consider the seeker after a post {of trust and res-
ponsibility) is the most untrustworthy.”3
Not only the Qur’in and the Sunnaeh but also our history
tostifies that Islam abhors the very idea of ‘a persun meeking
after positions of trust’. Thus we are told by Qalgashandi:
#“It is related of Abdi Bakr that he enquired of the
‘Messenger of Allah about appointments on posts of trust.

1. Related by Muslim.
2, Related by Bukhari and Muslim.
3. Related by 4bu Da'ud,
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He replied : ‘They are for those who do not aapire for them
and not for those who are greedy after them : they are for
those who run away from them and not for those who
soramble - for them ; they are for those to whom they ara
offered (without asking) and not for those who claim them

aa their right’.1 |
Although the instructions contained in the above-mention-
ed guotations are of a general nature snd do not specify any
- partioular machinery of elestion for bringing i;ha right type of
people to the helm of affairs, it is the duty of the constitution-
makers of today to devise practical means for putting these
Injunctions into practice. They should evolve such a system of
elections as would ensure the appointment of only those who are
truetworthy and pious, are loved by the people and are their
weoll-wishers, They should also devise effective measures to
defeat the designi and machinations of those who secramble for
posta of truth and are consequently hated and cursed by the -
people in spite of their so-called “victories” in the elections.

VI

The Holy Qur’in says :
‘“Men are in-charge of women”. (4 : 34)
And in & Hadith we have been told : - .
““A nation that entrusts itz affairs (of the State} to a
WOman ¢an never prosper,’’s - .
These injunctions of the Qur’in and the Sunnah catagori.
oally declare that the poats of responsibility in an Islamio State
(whether it be its presidentship, mini atership or membership of
ite legislatare or the directorship of some department) cannot
be eutrusted to & woman. .
In Islam there is a functional distribution between men and
women and acoording to that the fields of politics and adminig-
iration belong to the men’s sphere of responsibilities. There.-

M
1. Qalqeshandi, Subk al-A‘8ha, Vol. T, p. 240,
2. Related hy Bukhari,
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fore it will not be in keeping with the teachings of Yslam to
drag women into these affairs. And to do so would be clearly
against the injuctions of Allih and His Prophet {(peace he
on him),1 4 | '

VII
The Qur’in atates that :

“(Muslims are) those who, if We give them power in
the land, establish the systems of Sal3¢ (worship} and Zakit
{poor-dus) and enjoin virtue and forbid evil.”” (22 : 41)
Thia verse states clearly the aims, objeots and duties of an

Islamio State. TUnlike a Secular state, ite duty is not merely to
maintain internal order, to defend the frontiers and to work for
the material prosperity of the country. Rather, its first and
foremost obligation iz to establish the systems of Saldi and
Zakat to propagate and establish those things which are consi-
dered to be ‘virtnes’ by God and His Messenger, and to eradi-
cate those things which have been declared to be 'vice’ by
them, In other words, no state can ba callad Islamie if it does
- not fulfil this fundamental objective of an Islamic State. Thus
» state which does not take interest in establishing virtue and
~eradicating vice and in which adultery, drinking, gambling,
obscene literature, indecent films, vulgar songs, immoral display
of beauty, promiscuous mingling of men and women, co-
education, ete, flourish without let or hindrance, ocannot be
calied an Islamio State. An Islamie Constitution must declare
the above mentioned objective as the primary duty of the

State.
| VIII

We have been told in the Qur’in
“O you who bhelieve, oboy Allih and obey His
Measenger and those from emong yourselves who hold au-

1. As this is one of the most vexed problems of our age, the reader is
‘requested to study those works of the learned author which deal with
this problem in detail. The reader is particularly referid to Purdsh
‘and the Siatus of Woman in Islam by Maulana Mandudi, Published by
Islamic Publicationa Ltd., Lahore.—Editor.
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thority, and if there is any dispute between you concerning
any matter, refer it to Alldh and the Messenger, if you

{really) believe in Allih and the Last Day. This is the best

conrse (in itself) and hetter as regards the result.” (4 : 89)

This verse enunciates three mogt imyportant constitutional
prinoiples :

(1) Muslims are bound to obey Allih and His Messenger
individually and as acommunity, and this obedience
must be given priority to every other chedience. Con-
sequently, obedignce to everybody else comes after this
and not before that, and it is subject to it and not
independent of it.

The following verses and traditions also support the same
point:
(a) "It is not for a believing man or a believing woman to
have a say in any affair when it has been decided by
~ Allih and His Messenger ; and whoever disobeys Allah
and His Messenger, he goes astray manifestly.’’ (33 : 36)
(b) ‘*Thsoe who do not make decisions in accordance with
that which Alldh has revealed are disbelievers . . . un-
| just . ., transgressors.” (5: 44, 45, 47) - | .
{¢) **A Muslim must listen to and obey the ruler whether
he approves of what is ordered or abhora it, provided
he is not ordered to commit sin. In that case, he
ghould neither listen nor obey,”’1
(d) “Even if an vgly and deformed slave is elected as your
ruler and he conduete your affairs in accordance with
the teachings of the Book and the Sunnah, you must
liaten to and obey him,*2 -
(¢) “*There is no obedience in sin ; it is only in virtue,”s
(f)} “There is no obedience for those who diaocbey Allih,*4

1

Related by Bukhar: and Muslim,
Related by Musliim.

Rolated by Bukhars and Muslim,
Tibrand.

Ll ol
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(g] *‘Phere is no cbedience to the Creature if it involves
© " disobedience to the Creator.”l | |
‘The above-mentioned injunctions of the Qnr'ﬁn nnd the
Sunnah definitely point out that in an Islamic State the legie-
lsture has no right to make laws, the executive has no right to
jasue orders and the law courts have no right to decide cases in
contravention of the teachings of the Qur'an and the Sunnah ;
and if they do so, the Muslims have no obligation to obey
them. Not only that, the fact of the metter is that if they
discbey them, they will be perfectly within their right and will
not be committing any sin. Furthermore, if anything is proved
to be right in the light of the Qur'in and the Sunnak, it cannot
be rejected by any judge or authority on the ground that it isin
conflict with any order of the Government of any law enacted by
the legislature., In such a case it is that order or the legiclative
enactment which is in conflict with SReri'ah—and not the
Shari‘ah—that should be declared ultre vires of the constitution
and set aside.
(2) Muslims alone can be the rulers in an Islamic State.
The verse (4 : 59 quoted above clearly lays down :
‘obey thoge from among yourselves who hold authority.’
It means that it is the Mualim rulers whom the Mus.
lims have been asked to obey. Moreover, in case of a
~ dispute between the rulers and the ruled beth have
been ordered to refer the matter to Allah and His
Messengor and it 18 only & Musling ruler who can agree
to refer the dispute to Allih and Hiz Messenger,
In addition to this the tradition already quoted also
suppo! rts the above conclusion,

.Tn another tradition ‘Ubadah bin Samlt- ralnt&s that the
Holy Prophet took the following pledge from us :

"“We will not dispute and fight with our rulers unless
weo see signs of (such) open disbelief in their deeds which
may provide us with a justification from Allah (to stand

1. Sharh al-Sunnah.
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up) against them.'”1 e

Another tradition says that when the Companions asked
the Prophet’s permission to rise against bad rulers, he replied :

*‘No (you cannot rebel against them) so long as they
continue to establish Salit among you.'?

After these clarifications, no shadow of doubt is left that
there is abeolutely no soope for making any provision in the
constitution of an fslamic State for a non-Muslim to become a
raler. And, as a matter of fact, to do so would be a8 irrational
and impracticable as would be a noo- -Communist’s becoming
the rnler of a Communist state or a Fascist's becoming the
ruler of a democratic atate,

(3) The verse (4 : 59) also gives the people the right to
differ with their rulers. In that case, the verdict of
Allzh and His Messenger is to be taken as fnal both by
the rulers and the ruled. This implics that there must

be some institution for deciding such disputes in the
light of the Qur’an and the Sunnagh. But the Shariah
does not prescribe any definite form for this purpose.
It may be & body of *Ulama or it may be in the form of
s Supreme Court., The verse demands that there must
be some inatitution for this purpose.?

IX

The Qur’an says :

“Lo ! Allzh cnmmfmdath you to raposa truth with the
trustworthy and when you judge between people, judge
justly.” (4 : 68).

‘Lot not the enmity of any people. seduce yon frnm
doing juatice (to them). Do justice (in every case) for it is

~ nearer to piety.” (5:8)

1. Related by Bukhari and Muslim.
2. Related by Muszlim.
3. Maulans Maududi has preferred the Supreme Court as the repository

of this authority. This is clear from his ““Conatitutional Proposals™—
. Bee Chapter X.— Edifor.
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Thm versod anjn:m ‘the Hual ims to dn erhea individually
as well aa oollectively. Aw Islamic Siate is, therﬁfﬂre, bound to
be just, for it is the most powerful institation for administering
juatice among people. If thore is no justice in its own affairs,
there can be no justice in the society in general.

The Holy Prophet (peace be on him} and his Rightly
Guided successors (Khulafa-e-Rashideen) also have impressed

the importance of doing justice between the people, as for
instance : '

(1) Tn his well-known address on the occasion of his last
pilgrimage to Mecca, the Holy Prophet enunciated
some fundamontal prmmploa of the Islamic State. One
of them was ;

“Most surely, your life, vour property and your
honour are as sacred as this day of Aajj (piigrimage}.”’}
This declaration of fundamental human rights bhinds an

[slamic State to scrupulously safeguard the life, property and
honour of all its citizens.

(2} At the same time, the Holy Prophet himself has
specified as to when this sanctity can be set aside. He
BAYS :

(@) ‘‘When people do this (that is, atmd witnesses for the
gsovereignty of Allih and the truth of Prophethood,

egtablish Seli? and pay Zakdt), they will save their
lives from me (¢ ¢., the State) except when they commit
a crime against the law of Islam. And as regards the
assossment of their intentions, Allah alone can be the
judge.”?

(5) «Their lives and their properties are sacred to us
except when they violate the sanctity of the life and

property of others and Allih alone is the judge of
intentions.’’d

1. Related by Bukkari and Moslim.
2. Ibid.

3. Tbid.
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(¢c) ‘"Then any one who recites it {the Kalimaeh of Tawheed)
is entitled to the protection of his life and property so
long a3 he does not make himself liable for their for.
feiture before Allih’s (Law) and Allih alone is the
judge of intentions.”? ' .

These traditions guarantée the sanctity of life, property
and honour within the limits of Islamic Law aund though, in
their context, they refer to Muslims only, it is an agreod princei-
ple of Islamic Shari‘eh that all non-Muslims who live under the
protection of an Islamic State are entitled to the same civic
rights that the Muslims enjoy. -

" {3) As regards the procedure to be adopticd for the admin-
istration of justice, the Holy Prophet {peace be on him)
has laid down the following rule : |
‘“¥WWhen two persons bring a dispute to ycu for decision,

do not deliver 8 judgment unless you have given an ogqual

hearing to both of them.”?2

In a case decided by Caliph ‘Umar, he makes the following

elucidation : ‘

““Aecording to the Islamic Law, none can be imprisoned
without {doing full) justice {to him}.”"3

Wo learn from the details as given in Muwaila that, in the
newly conquered territory of Irag, some poople began to back-
bite and make false allegations against one another and in  this
way, were responsible for sending many persons behind the
bars, When such complaints were brought before tho Caliph
‘Uraar, he passed the above order. It meant that no one covld
be imprisoned without a regular trial in a law court and withoat
- giving him full opportunity to defend himself.

{4) When. the Kharijiles who did not believe in any state,
~ rose in revolt during the £hilafut of Caliph 'Ali, ho
wrote {o them :

1. Related by Bukhari.

2. Related by Abu Da'ud, Tirmiti and 4 kmad,
- 8., Related by Malik, Muwaiic.
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““You may live and move sbout wherever you. like
provided yeu ) not shed.blood or spresd chaos and resort
to terrorism. But if you sre guilty of any of these, 1 will go

" to war sgainst you.”’l

This means that no action would be taker against anyonse,
whatever political ideas he might hold, so long as he doei not
try to overthrow tho government by violent moans.

From these details it must have become perfectly olear that
the Islamic concoption of justice does not at all aliow that the
executive be given the powers to arrest or imprison or exile or
suppress the rights of belief, opinion, expression of any body
without the due process of law that meets the end of justice.

- Moreover, we jearn from suthentic traditions that Islam
does not allow any differentiation or digcrimination between the
rulers and the ruled or the high and the low in matters of law
and justice. There is and can be one and the same law, the
same procedure and the same courts for all of them. Before his
demise, the Holy Prophet (peace be on him) presented his own
gelf for the satisfaction of any claim that any one might have
against him. Similarly, Caliph ‘Umar forced Jabalah bin Aikam
Ghassani, the ruler of a native state, to satisfy the claim of a
sommon man against him. He also categorically refused to
comply with the request of ‘Amr bin al-‘As for legal safoguards
for the Governors. Not only that, he gave to everybody the
right to aue in ordinary courts any Governor and the highest
officera of the State. -

X
- The Holy Qur'an says . .
(2) “In their wealth the beggar and the destitute have
their due.”” (51:19) |
() ‘“Purify them (of vice) and develop them (in virtue) by

taking Zakat from their wealth and pray for them™,
(9 :103)

v .
1, Relsted by Shauksni, Nuil-al-Aular.
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- Tﬁa- Holy Prophet says :

{a) ““Aldh bas made Zukat obligatory upon the Muslims.

It is to be collested from the wealthy among them and
distributed among their needy ones.”l

(b) *“The Government is the guardiaz of any one who haa
1o other guardian.”?

(¢} “If any one dies while he owes a debt and does not

. leave behind any property for its pzyment, then the
responsibility for its payment is mine. But if any one
leaves any property behind, (the mspunml}lllty devolves
ypon) his inheritors.”’$

Arcording to another trﬂ.dit;nn !

(d) Anyone who dies in the debt or leaves behind depen-
dents who arc in danger of becoming dostitutes, they
should come to me Lecause I am their guardian.”4

" In the words of yét another tradition :

(e} *‘1f anycne leaves behind property, it will go to his
heirs, but if anyone leaves behind some liabilities
(instead), the burden of their responsibility falls on us
(i:e., the State) :'’0

A similar tradition is related by Abu Da ud :

{f} “If & person leaves behind no inheritor, I shall be his
" inheritor, both for paving off his liabilities and inherit.

ing his property.”¢
These verses and traditions clearly point out that. one of
the major duties of an Islamic State ia to establish the system
of Zakit and that it earries on its shoulders the responsibility -
of providing for all those who are destitute and helpless.

[—
L

Related by Bukhari and Muslim,

2, Related by Abu Da'ud, Tirmizi, 1o Majah, Darmi, Mumad-¢-A hmad,
3. HRelated by Bukbhari and Muslim,

4, Ibid, | '

5. {fuid.

B.

Related by Abu Dalud.
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THE LAST WORD

We have prosented, in the foregoing pages, some funda-
mental constitutional prinociples from the Qur’in and the Sunnah
for the benefit of thos: who are interested in the subject.
Now it is the duty of general Muslims to study them carefully.
from independent opinions of their own and say honestly whe-
ther or not these principles can form the basis for the Conatitu-
tion of an Islamic State. We shall be thankfu! if anyone proves
scientifically and logically that these prineiples have nothing to
do with the Constitution of the State or points out any funda-
mental constitutional problems {not their details) for which no
guidance is available in the Qur’an or the Sunnah. If, however
neithor of these is possible, only the following two courses
remain open for all honest people, Either submit to the demand
- for Islamic Cunstitution or say frankly : ‘“We do not recognize
the Qur'in and the Sunnak as the final anthority.”” To choose a
middle course botween *'Jman' and ‘“Kufr” is neither honest
nor honourable nor fruitful in the long run.



Chapter 8

Rights of Non-Muslims
~in Islamic State

’._l‘EE question of the righta of non-Muslims in #n
Islamio State haa been one of the. most burning
guestions ever since Pakistan came into being.
In.1948 the Constituent Assembly issued a ques-
tionnaire to ascertain’ the opinions of expetts 2a .
well a8 of the genera} public about the position of
minorities in Pskistan. Maulane Maududi has
discussed the problem jsom the Islamic viewpoint
in this artiole which appeared in the Tarjuman
al-Qur'@n, in ite issae of August, 1048, — Editor.



RIGHTS OF NON-MUSLIMS
IN ISLAMIC STATE

HILE discussing the rights of non.Muslims in an Isiamic
State, it ahonld be olearly borne in mind that an Islamic
State is essentially an ideologioal state, and is thus radically.

different from a natiopal state.

This difference in the very

nature of these two types of states has an important bearing on
the problem under discussion, and can be best underatood by =&
comparative study of the following points ;

(1) An Islamic State olaasi-
fies the people living within
its juriediotion in the light of
their belief or dishelief in the
ideology which constitutes
the basisa of the State. In
other words, the people are
divided intc Muslims (who
believe in the ideology of the
State) and non-Muslims (who
do not believe in that ideo-
logy). '

(2) It is obvious from the
ideologiesl nature of an Iela-
mic State that responsibility
to run the State should rest
primarily with those who

believe in the Iplamic ideo- |

logy. Those who do not
belisve in the ideology of the
State ¢an, no doubt, be asked
to cooperate, if they so like,

(1) A national state classi-
fies ita citizens into groups of
people in aooordance with
their belonging or not belong-
ing to the nation or race which
has established the State in
question or which dominates
over it and is reaponsible for
running it. Herein the torms
‘majority’ and ‘minority’ are
used for the two respective
groups. |

(2} The task of guidance
snd policy.making in &
national state always remains
in the hands of the majority
pommunity., As for the mino-
rity communitios (whether
gooial, enltural or religious) of
the same nationality, they aiv
not trusted with nor decmed
capable of shouldering this
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with the Mualims in the task
of administration’ but they
should be neither called upon
to undertake nor can be en-

~ $rusted with the responsibility

of policy-making.

(3) An Islamic State, as
aslready.stated, is by its very
natutre bound to distinguish
between Muslims and non-
Mushms and it, in an honest

and upright manner, not only
publicly declares this state of
affairs but also precisely
states as to what rights will
be conferred upon its non-
Muslim citizens and which of
thﬂm will not be enjoyed by
them.

{4) To solvse the problems
_ arising out of the presence of

- non-Muslima (s ¢., the people -

ot subscribing to the basic
‘Principles of the State} within

275

responsibility, This position
may not be explicitly declared
or even admitted. Nay, the
congtitution of the .country
may categorically abolish all
disoriminationa amongst the
oitizens but that is whatisin
vogue practically in every
national state. kEven if any

member of the minority com-
munity is entrusted with any

keypost, it is almost-always a
subterfuge or as a special deal
with en individual. In reality
the minorities have nowhere

any say in important matters
of the State.

(3) On the other hand, a

‘national state can and in prac-

tice does follow the hypoeriti.
cal policy equating all ijts
citizens on paper and styl]
actualiy ramini'ng the unfair
discrimination between the
majority and the minority.
Nobody can deny the fact that
the minorities are almost
everywhere doprived of even
their bagsic human righta in the
go-called modern national
rtates. |

(4) A national state, on the
other hand, gonerally adopis
any one or more of the follow-
ing eourses for the solulion of
its minority probilem :
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its boundariea, an Islamic
State guarantees them certain
specifically atate rights. Be-
vond those rights ii does not
permit them to meddle with
the affairs of the State which
iz bagsed on an ideology to
which they honestly do not
gubscribe. Nevertheleas, as
Islam does not believe in false
distinctions of race, oolour,
or territory, it always keeps
the door open for them to
ombrance Islamie prinoiples
of life and become equal
pu.rtiéipmﬁ in all mattera
concerning the State and the

government.
{5) An Islamic State is

bound to oonfor all those
rigshts on its non-Muslim
citizens whioh have been con-

ferred upon them by the Isla-
mic Shari‘ak. Nuv one has the

right to effect the slighteat
curtailment in them?,
lims have, however, been

empowered to confer upon

t.ham" additional rights subject
only to their not being repug-

nant to the teachings of Islam,

Mus-

{s} to gradually deatroy the
separate entity of the mino.
rity community ;

(i5) to exterminatae it physi.
caily by means of genocide; or

(¢1) to allow them to exiat,
a8 untouchables.

All these threo methody
have been and are still being
largely employed by national
states all over the world,
Muslims of India are now hay-
ing & very bitter experience of
this eolution of minority
problem,

(6) Whatever rights are
actually granted to the mino-
rity under & national satate,
depend on the sanction of the
majority. Thus the fate of
the minorities depends on
the whims sud caprices of
the majority who always
has the power to curtail them
and even to daprlra them at
will of even the. fundnmanhl
humnn rights 2

I. Henoe the word “Zimms'’ whioch liturﬂlj' means "gu:arui_'.hd:.:"

LN |

2, Foreign reviewers and oritiod have partioylarly critivized this dimcuss
sion over the approach and policy of s national state and have

dEaEI‘lb&d it as inacourate a.nd even “burlesque.™

[ﬂnﬂ-
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These five points of distinction shaw very clearly how
Islam treats its non-Muslim subjects snd how & nationsl state
treats its raciul and cultural minorities, I these distinctions
are ignored, one csnnot escspe falling a prey to many & mis-
understanding due to the hypocritical pretensions of the
present-day nationsl states of grenting equal rights to all

e L

But this eriticizm of theirs is totally unfounded, The description
of national minorities given by the author is based on most authent i
sources. Wo would refor the learned critios to see C. A. Macartney,
National States and National Minorities, whorein the suthor, on unim-
peachable evidence, deacribes the fate of national minorities in
national astates. He ohserves:

4 npational state and national minorities are incompatible,
Where fate has put a nationally conacious minority in & state, thrro
ars only three possible aclutions and {although fow government ho-
lieve this) foreible denationalization 18 not oné of them. Parhaps
fourth should be counted physioal slaughter : but although this o flective
of all remedies ia a4ill in vogus in certain couniries, it ahall not be dis.
cussed here. The three possibilities which oan be considéred are:
either the theoretioal basis and exisiting populations may he lefe

~ untouched, but the frontisars may be revised in such a way as to lenve
the slien elementa outside them ; or the bases of ‘the 8tate may he
retained, and ita frontiers left intact, bat the minorities may be ali-
minated by amigration (perhaps through exchange of populatian} ; or
"thirdly, existing population and frontiers may be retained, but the
basis of the State may be altered.” {p. 123)

This is the theoretical pnaition. but in practice, tha second (ie..
olimination by migration} and the fourth {¢.e., physical extermination}
remedies have usually been adopted. An idem of the position of mino-
rities ean be had feom the following extract from the absve-quoted
book of Prof. Macartney who acted as Becretary to the Minoritios
Commiittee of the League of Nations :

*Tho minorities say : Our charter of liberties iz thus blstantly in-
adequate, Tt representa only a fraction of our minimum needz. But
even these have been made a dead letter, our Governmenta havo vio-
latod-their troatien again snd again. They have deprived us of our
iand. our schools, onr churshes, and the League has let them do it. It
has winked ot flagrant viclationa of the Treaties. It Las put us off
with mealy.-mouthed resolutions about our duties...The mero faot

' [Conid.

¢
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oitizens of the State on paper on the one hand and leaving none
of them unviolated in practice on the other.

We now revert to the problem under consideration.

1I |
THE CLASSIFICATION OF NON-MUSLIM
| CITIZENS

The Islamic Sharitak divides 1ta non-Muslim citizens into
three categories, viz. :

(2} Those who hecome the subjects of an Islamic State
under some treaty or agreement ;

(b) Those who become its subjects after being defeated by
the Muslims in a8 war, and

(¢} Those who are there in the Islamic State in any other
way.

So far-as the general rights of non-Muslims (i.e., the funda.
mental human rights) are concerned, all are treated alike,

L T TR

that from the inauguration of the Loague procedure up to February
1831 no less than 525 petitions had been submitted to the League
(excluding those submitted under the Upper Silesian procedure)
indicate nao Leilty state of things...._.It is, moreover, notorions that
certain of the mingrities whose case has been the most dismal have
been afraid to petition the League at all for fear of inourring reprisais
~..the subject-matier of the petitions which have been received ranges
from comparatively trivial cases of insulting words to cases of rap-
ing, tortnre and murder ; from injustices inflicted on individuals to

the systematic nppression of communities hundreds of fhousands
end even millions strong (pp. 351-384).

The author admits in elear words that : .
“QGenerally speaking, the fate of minorities has beon one of suffer-
ing, Almost every state has committed, and every minority suffered
under, fagrant violations of the Minority Treaties, And thess have
boen committed, to all intents and purposes, with impunity,” (p.
380). (Emphasis mine}
Other authorities can alsp be quoted in support of the bitter facts
presented :bn?a—-ﬂdﬂﬂr.
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However, the respective instructions relating to the first two
groupa being slightly different from each other as well as from
those conosrning the third group, we propose to deal first with
the speecifie inatructions relating to groups (a) and (1) before em-
barking upon s diseassion on the gensral rights of all Zimmis.

- “Coptractees™

For those who accept the hegemony of an Islamic State
without or even during a war, and enter into a specific contract
with it, Ielam presoribes that all matters relating to them
should invariably be decided in accordance with the terms of
the treaty or agreemeont. To offer generous treatment to oppo-
nents in  order to persuade them to lay down arms and then to
:hrow them overboard, is the everyday practice of all the sa-
calledt ¢ivilized nations of - the world ; but it militates azamst
the injnnctions of Ialam which cannot brook such deception.
Islam considers such feats of strategy as fraudulent and mesn
snd prohibits them totatly. It enjoins that once the terms have
heen scttled with any group or community, they musat he fally
adhered to, even if thev seem to be distasteful later on. 3Mus.
| lims are hound by their faith to abide by them and to carry
‘hem out in letter and spirit. The Holy Prophet (peace be o©n
~ him) has clearly enjoined :

“If you fight against a people and overpower them, and
they agree to pay a fized indemnity or annual revenuo
(Fharaf) to you in order to save their lives and thgse of

their progenies, then do no* take s penny more than tho
fixed amount, becanse that will not be valid.”1

*Beware | whu{&ever is orue!l and hard on such pecple .
(i.e., ‘“‘contractees”) or curtails their rights, or bhurdens
them with morc than they can endure, or realise anvthing
from them agninst their foee-will. I shall myself bea
complainant against him on the Day of Judgement.”'2

= - o A - b E——ge—

1. Related by Abu Da'ud, The Book of Jihdd,
2. Ibid.
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These injunc tiors of the Holy Prophet (peace be on him)
clearly and unambiguously proclaim that no arbitrary change
or alteration is permissible in the terms and oonditions of any
agreement that is entered into with the Zimmis, Neither ocan
the amount of their annual levy be arbitrarily inecreassd nor
their lends and their buildings be confiscated againet that agree-
ment, Besides that they cannot be subjected to undue and harsh
treatment and their religion and their personal law shall remain
immune from state interference. Their lives, honour and pro-
perty are as sacred as those of the Muslims. Their rights cannot
be curtailed, nor can they be tyrannized. They are not to be

deprived of their lawful belonginge, nor made to bear & burden
which is beyond their capacity.

Thus, in the case of the contractee non-Muslims the fande-
mental principle is that the relations between them and the
Islamic State shall be based on the terms of the agreement. As
such no specific laws have been formulsted by the Muslim
jurists in regard to the treatment to be meted out to them
exoept laying down the general rule that suoh non-Muslims
should be treated acoordi ng to the terme of the agreement or the
treaty that might have been entered into. Imam Abd Ysusufl
writes : | |

“‘We shall take from them only what was mutoally
fixed at the time of peace-making. All terms of the treaty
shall be striotly adhered to and no u.ddltaunn would be
permitted.”?

The ““Conquered”
People who continue to fight againat the Muslims till they

n— —

1, lmam Abu Yousauf was one of the greatest Jurists of Islam. Ho was
the Chief Jualice of the Abbasid empire during the reign of Harun
al.Rashid. He was the chief disciple of the great legist, Imam Abi
Hanifa and he has heen regarded, throughout Muslim history, as an
authority on Muslim Law, His great work, Kétab al-KMara) is nnunb&d
as one of the source-books on the Hanafite law.—Edilor.

2. Ahu Yousuf, Kitab al-K haroj, Cairg, p. 35,
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are overpowered and lay down arms only when Muslim armies
have entered their citios and towns as conquerors, come under
this aecnnd'nntegnry. “When such people are made Zimmais, they
are given certain specific rights, details of which can be found
in all the standard books on this subject. Here we state briefly
- all those relevant injunctions on this point, which explain the
conatitutional status of Zimmiz belonging to this category :

{a) As soon as the State accepts Jizyeh from them, it be.

comes the obligatory responaibility of every Mualim to
protect their lands and properties and their life and
honour. The scceptance of Jizyah establishes the sane-
tity of their lives and property, and, thereafter, neither
the Islamic State nor the Muslim public have any right
to violate their property, honour or liberty. ‘Umar,
the second Caliph, clearly enjoined Abil ‘Ubaidah, the

- Commander-in-Chief of Islamic armies, as follows :

““The moment you accept Jizyak from them you forego
the right to take liberties with them or with their

~ properties.”

(&)

(¢)

After the agreement the Zimmis continue to-enjoy the
ownership of their properties and their heirs have full
rights of inheritance in it. They possess full power of
sale, transfer, grant and mortgage in respect of all such
properties and the Islamic State has no ri ght to dis-
possess them of any of these righta.

The amount of Jizyah is to be fixed in accordance with
their financial position. Those who are rich have to
pay more, while those who belong to the middle clags
pay less, and the least amount is charged from the
poor class. Those who are destitutes and do not have
any fixed source of income or depend on others for

“their livelihcod, are completely exempted. No fixed

amount has been prescribed for Jizyah, snd it has been
epjoined that only that much should be taken which
does not involve undue hardship in payment. Caliph
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*Umar in his time, fixed the amounts whioch were equi-
valent to rupee one! per month for the rich people,
fifty psaisas per month for the middle olasses and only
_twenty-five paisas per month for the poor.

(3) Jizyak is levied only on those who have actually
fought against Muslims or who are able-bodied and can
partieipate in & war against Islam. Noncombatanta like
women, children, lunstics, blind, lame, age-stricken or
physieally disabled persons are exempt from Jizyah.
Similerly the clergy, the monks and the servants of the
monaseteries are exempt therefrom.2

(¢) Muslims do have right to confiscate the places of
worship in such towns as have been taken by storm.
But to forgo thia right willingly and to allow such
places of worship to remain intact a8 a gesture of good
will, ia generally héld to be more pious. In all the
countries conquered in the days of Caliph ‘Umar, not
s single place of worship was ever desecrated or inter-
fered with.. Abd Yonsaf writes :

“A)) such places of worship were left as they were.

They were neither razed to the ground nor were tho

conquered deprived of their goods or property’’.3
Ancient places of worship are never permitted to be des-

troyed.

ITI |
GENERAL RIGHTS OF THE ZIMMIS

We will now disenss those rights of the Zimm+s which cover

all the three groups categorised above,

The blood nf a Zimmi i8 considered as sacred as that Df

1.

A rupee is approximately equal to 4,5 paﬁna and there ars 1U0 paisas
in a Rupes,—Bditor.

fes: Kemaluddin Ibn Hammam, Fath al-Qadér and Abtl Yousuf, Kiiab
ol K horaj,
Abb Yousuf, Ibid.
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" Muslim. If a Muslim kills a Zimmes, retribution snd restitution
will have to be made just sa for killing & Muslim. A Muslim
killed & Zimms in the days of the Holy Propbet (peace be on
~ him). " |

The Holy Prophet ordered his execution saying :
«] am responsible for obtaining redress for the woak” 1

In the days of Caliph ‘Umar a person of the tribe of Bakr
bin Wa'il killed s Zémmi of Hirsh, The Caliph ordered that
the murderer be handed over to the kith and kin of the deceas-
ed. This was done and the successora of the deceased exccuted
him. |

During the reign of ‘Uthman, the third Caliph, an order
waa iasued for the execution of ©baidullah, son of Caliph ‘Umar
because he was said to have killed Hurmuzan, the eassassin of .
'Umar and the daughter of Abi Lulu under the impression that
they had conapired to murder his illustrious father. Both of
. them were Zimmis. |

In the days of ‘Ali, the fourth Caliph, & Muslim was accus-
ed of murdesing a Zimmi., The oharge being proved, ‘Ali
ordered the execution of the Mualim. The brother of the de-
ooased submitted, however, that he had forgiven him. But ‘Ali
waa not satisfied and that perhaps the people had threatened
him. It was only whem the brother of the deceased sought
pardon for the murderer, persiatently insisting that he had
received the blood-money and that the deceased would not
return to life by the execation of his murderer, then and only
then did ‘Ali gave his consent te rolease the murdersr and said :

“Whosoever is our Zimmi his blood is as sacred as our own
and his property is as inviolable as oir own property.’”’.

In another reference, ‘Ali is reported to have said: ‘‘They
have accepted the position of Zimmis on the explicit under-
standing that their properties and their lives will remain sacred
like those of ours, i.e., of the Muslims)”.

That is.why the Muslim jurists have inferred that if &

I, Shaukani, Nad al- Auiar,



384 Thu Islamic Law and Constitution

Muahm, even unmtentmnarlly, kills a Zimms, similar COMPpansa-

tion must be paid as is fixed in the case of the unintentional
murder of a Muslim.

Zimmis and the Criminal Law

The Penal Laws are the same for the Zimmis and the
Muslims and beth are to be treated alike in this rogard. The
Zimmis are subjected to the same penalties as are the Muslims.
Thus, for instance, whether, it is-a Zimms who steals or & Muyas.
lim, the hands of the thief will be chopped off in both oases.
Similarly, whether it is & Zimmi or 2 Muslim who levels an
unproved charge of adultery against any male or fom ale, the
same punishment would be meted out to both, The punishment
or adultery is also the same in both cases. In the matter of
drinking wine, however, the Zimmis are exompt from punish-
ment,1 ‘

'Civil Laws

The Civil Laws, too, are the same for huth the Zimmis and
the Muslims. There is thus complete equality between them in
this respect. In fact, this was exaotly what ‘Ali meant when
he said that their properties are as sacred as are the properties
of the Muslims, A natural corollary of this equality of status
is that whatever restrictions are placed on the Muslims under
the Civil Laws, the same are applicable to the Zimmis,

Whatever objeots, forms and means of irade are prohibited
for the Muslims, the same are also prohibited for the Zimmis.
For instance, interest is unlawful (Aaram) for the Muslims and
gimilarly it is nnlawful for the Zimmis, But in the case of
drinking wine and eating pork the Zimmis are free to take
them. They can prepare, drink and deal in wine and they can

also rear, eat and sell pigs. Not only that, if any Muslim harms

1. Anunfding to Imam Malik, the Zémmis are exempt from the punish-
ment for adultery alac. He infers this from the decisions of ¢ Umar
and ‘Ali whioch lay down that if a Zéimmi commita adultery his ocase

should be referred to his cu-rahglqmﬂtﬂr
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or destroys their liquor or their pigs, he will be made to pay
compengation for that loss. According to the Durr al- Mukhtar :

~ “If & Muslim apoils the wine of & Zimmi or harms his pigs,
he will have to pay for them™.1

Protection of Honour |
To assault, injure or abuse a Zimmi or even to backbite
him is considered just as immoral as is doing such thmga in
respect of & Muslim., According to the'lslamic Law :
“It is imperative for Muslims to refrain from causing in-
convenience to a Zimms and to backbite him, for backbiting a
Zimmi is as much prohibited as is to backbite a Muslim™.2

The Inviolability of Guarantees

The responsibility which Muslime take upon themselves in
respect of  non-Muslims, has an abiding value and they are not
permitted to break the bond. But the Zimmis have, on the
contrary, the right to remounce it &s and when they like.
Agcording to the Muslim legists, so far a8 Muslima are concern-
ed, the responsibility of Zimmis if onoe accepted becomes obli-
gatory and it cannot be forsaken. But for the Zimmis, it is
discretionary, i.e.,.if they desire to forego it, they can do so.3

A Zimmi may commit the greatest of crimes and yet it
will not disqualify him from being treated as a Zimm:, Kven
if he refuses to pay the Jizyah or kills a ‘Muslim or abuses the
Holy Prophet (peace be on him) or attacks the honour of a
Muslim woman, he will not be considered to have lost his right
of protection. He will only he punished for the crime he com-
mits but he will not be declared a rebel, nor deprived of the
privileges sccorded to him as & Zimms. ‘There are only the

1. Alaud;:‘lin, Dugr al-Mukhigr. It is an authentie collection of the
judgments ahd felwas (verdicls) of the Hanefi sohool of thought,—

Hditor,
2, Alauddin, Durr dgl-Mukhiar,

3. Alauddin Abi Bakr bin Ba‘ud al-Kuesini, Beddi’ ei-Sundi’ | o source-
book of the Hunafi school of Islamic Law,.—Bdéler,
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| following two erimes which deprive the Zimmis of their right
to protection, namely :

{1) 'When they leave the Muslim State and go over to it
enemios, and

{2) When they openly z-amlt- against the State snd try to
overthrow it,

Personal Law

~ All personal matters of the Zimmis are to be decided in
accordance with their owa Personal! Law, The corresponding
law of Shari‘ah are not to be enforced on them. If anything
iy prohibited for the Muslims in their Personal Law but the
same is not forbidden to the Zimmis by their religion, they
will have the right to use that thing and the ocourts in the
country will decide their cases in the light of thesr Persqnal
Law. Forinstance, marriage without witnesses and without
fixation of Mehr (dower money) or marriages within the period
of 'Iddat) or marriages in contravention of consanguinity, if
permitted in the Personal Law of the Zimmis, will be allowed
to stand. This has been the rule of all Muslim Governments
since the days of the early Caliphs, ‘Umnr bin’ ‘Abd al-‘Aziz
once asked for falwa in this respect from Hasan al-Basri,
paying :

“How is it that the Caliphs left the Zimmss free in the
matters of marriages regardless of consanguinity and in the
matters of drinking wine and eating pork 1" |
Hasan replied : |

“The Zimmis accepted to pay Jizyak only because
they wanted to be free to live in accordance with thmr
own Personal Law. You have only to follow what your
_pradanaasnra did. You are not to deviate or to innovate”,
But if from amongat the Zimmis both the parties request

that their disputes be decided in the light of the Islamic

1. This poried is normally four minths and ten days, In the 0880 of pre-
guaney, it oxiends to and expirea on dolivery,
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Sharé‘ah, the Islamic Courts will enforee the Shari‘ah on them.
Further, if in a matiter of Porsonal Law, one of the parties is &
Muslim, the casc will have to be deals with in sccordance With
~ the Islamie Shari‘ah. TFor instanco, if & Cheistisn woman
marries & Muslim and becomes s widow, she cannot be permitt-
‘ol to msrry mntil the expiry of the full period of ‘Iddat. If
ghe doss 80, euch & marriage would be regsrded ss null and
void.1 o :

Religions Rites |
The Islamic Law and practice regarding the public perfor-
manoe of religious rites and communal fostivals by the Zimmss
are equally generous. In their own towns and cities, they ere
allowed to do so with the fulleat freedom. In purely Muslim
hebitations,2 however, an Islamiec Government has full discre-
tion to put such restrictions on their observance &s it deems

NEeCOBsAry. -
In Badai* it is said :
_ isIp localities not covered by the term ‘purely Muslim
habitations’, the Zimmis will not be stopped from selling
‘wine or pork or from laking ou$ procesgions of the Cross or
from blowing conchaes, although the namber of Muslim in-
habitants therein may not be negligible. These matters
will, howevetr, be coneidered ubjaﬂtiunnhla in towns and
places which may be termed as ‘purely Muslim hebitation’
i.e., those where Friday and ‘Id congregations are held”.
«‘Regarding socts whioh are prohibited by their codes
also, for instatce adultery, they are to be restrained from
committing them even within the limits of their own towna
and habitations™.® " - S

1. Al-Mabaut, Vol. V, pp. 88-40, | |

g u«Ppurely Muslim hebitations’ is & translation of the technioal term
of the Shari‘ah “‘Amsar al-Muslimin.” This word sonnotes habita-
tion on Ilands owned by Muslims and conseorated for de monatrating
the glory and supremacy of the 1slamic way of life, | |

5 Alsuddin Abu Bakr, Badav al-Sanasf, Yol, VI, p. 118, ~ .
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And even in purely Muslim cities and towns, they are only
restricted from taking out public processions of the Cross and
of the idols and. from openly blowing conches in the markets
and along the roads. Within the boundaries of their own places

of worship, they can perform all these rites and no Islamie
Gﬂvemmant will interfere therein,l

Places of Worship

Even in purely Muslim areas, the non-Muaslim places of
worship built in the past are not to be interfered with, and if
they are damaged or destroyed, the Zimmis have the right to
rebuild or repair them. But they are not entitled to build new
places of worship in these aress, In places which are not purely
Maslim area, there is no sueh reatrietion on them. Similarly,
in those cities and places which may have previously been
purely Muslim areas, but have ceased fo be such areas and
where Friday and ‘Jd congregational prayers and enforcement
of hudud are no longer in vogue, the Zimmis oan build new
places of worship and demonstrate the performanoce of their
religious rites,2

Ibn ‘Abbas has said :

“‘In towns founded by the Muslims, the Zimmis have
no right to build new places of worship or to blow conches
in the market or on roads or to sell wine or pork openly.

But in oities originally established by non-Muslims and

only sabsequently conquered by the Muslims, the right of

the non-Muslima will be decided in accordance with a treaty
- and it is obligatory on the Mualims to abide by it"”.2

“Concession in the Realisation of Jizyah and Kharaj
The uge of violence and coercive methods in the realisation

- of Jiyzah or Kharaj is prohibited and kindness and benevolence
are enjoined in this respect. It is also furbiddan_ to impose

1. Sharah al-Sigaf ol-Kabir, Vol T11, p, 251,
2, Bedas. Vol. Y11, p, 144 ; Sharah «l-Siyer al. Kﬁb;r, Vol II1, p. 657,
3. Abit Yousus, Kitab /K haraf, . 48, : '
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- amounts which may be beyond their means. Caliph ‘Umar had
olearly ordered that they should not be made to pay more than
what they could actually afford.!

And even for that are not to be put to any undue incon-
venience. Thus, their properties cannot be auctioned in case of
failure to pay Jizyah. Caliph ‘Ali himself directed one of his
gu*mrnnra not to auction or sell their apparel or cattle for the
reslisafion of Kharaj.2 On another occasion he gave the
following instructions to one of his governors at the time of
deputing him for his office :

“Their winter and summer apparel, their utensils and
agricultural implements and their cattle should not be sold
to realise Kharaj, nor should anybody be beaten or kept
standing in the sun, nor should any of their properties be
auotioned for this purpose. Now that we have beon made

their rulers we &hould treat them with mildness and

leniency, If you disobey these orders of mine, God will
take you to task for it, and if I learn of your dlﬂﬂbﬂdlﬂnﬂﬂ,

I shall remove you from offige’’ 3

In the realisation of Jizyah also, every form of egercion is
strictly forbidden. In his-directive to Absi ‘Ubaidah, the
@overnor of Syria, Caliph ‘Umar said that Muslims. should not
‘be par'miﬁtmi anyway to harm the Zimmis or pul them to i”f'

 convenience or illegally deprive them of their properties'.4

When, during hia journey to Syria, Caliph ‘Umar learnt.ef
governor’s punishing the Zimmis for non-payment of Jizyak, he
said : -

Do not chastize them, for if you do so, God Almighty
will do the same 6 you on the Day of Judgment”.5
Hisham bin Hakam found a Government uﬂicer punizghing

8 Q;bh fnr failure to pay Jizyeh by making him stand in the

Ibid., pp. 8, 32._
Futh ol Bayan, Yol, 4, p. 93.

Abtt Yousuf, Kilab al-Kharaj, p. 9.
Ibid., p. 82.

5, Abu Yousufl, Keiad al-Kharaj p, 71.

o R
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sun, Hoe acolded him and said :

'] have heard the Prophet (peace be on him) ssying
that God will chaatise (in the Hereafter) those who chastise
human beings in this world’’.1
In regard to the defaulters of Jizyah, the l[uli;m Junnta

have permitted the awarding of unly simple imprisonment as &
oorrective measure.2
- Those Zimmis who become bankrupt, are not only
exempt from the payment of Jizyah, but are entitled to
help from the Baif al-Mal (State Exchequer). Khilid bin .
Walid, in hia famous *“Covenant of Peace’” given to the
people of I_Iirih, wrote :

“T have stipulated that if any one of them becomes
unfit to work on aceount of old age or some other cause, or
if anyone who was formerly rich becomes 80 poor that his
co-religionista have to support him by giving him alms,
such peraons will be exempt from paying the Jizyah and
they, together with their dependents, will be helped from
the Islamie ‘I‘rmury (Basé al-Mal)".3
Oance Caliph 'Umar noticed an old Zsmms _baggmg in the

streets, He asked him as {0 the reason for doing so., The
Zimmi roplied that he did so in order to be able to pay the
Jizyah, whereupon the Caliph exempted him from ite peyment,
sanctioned a pension for him and directed his Treasury Officer
“in the following words :

“By God, it ie undoubtedly not juet that we deritu
benefit from & person in the prime of his youth but leave
him to beg-in the streetz when he is stricken with old
-age’ 4
Puring his journey to Damascus, Caliph ‘Umar ordered

the fixation of pensions for the invalid and the aged Zimmiab

f—

1. Abu Da'ud, Kitab ul-K ﬁdrﬂj. Buab al-Foe* wa al-Imarah,
2. Ibid., p, 70, .

3. Ibid., p. BB

4. Ibid., p. 12 ; Fath al-Qadir, Vol. 4, p. 2713.

b, Fulub al-Buldun (European odition), p, 129,
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o

If any Zimmié dies leaving arrears of Jizyah, those atrears
cannot be realised from the property he has left nor can they be
olaimed from his successors. - Abii Yousuf writes : |

“If any Zimmi hag to pay Jizgah and dies before pay-
ing it, the same will not be realizable from his snocessors
nor from the propety left by him™.!

Trade Tax

Zimms traders also have to pay a trade-tax as is charged
from the Muslim traders on trade goods of the value of 200
dirhama or more or if they own 20 mithgals or more of goid.2
No doubt, in the beginning, the Jurisis levied 59, trade-tex on
Zimm; basiness-men whereas only 2% was realised from the
Muslim traders. This wes, however, not on the basis of any
Qur’anie injunction but solely on the exigencies of time. The
position was that Muslims had been mostly busy in the defenoce
of the countty and business had simost entirely passed into the
hands of the Zimmsis. The tax was reduced in the caee of
Muglim traders oaly to encourage and protect them from undus
competition,. ! |

Exemptien from Military Service

Zimmis have been exempted from military duty, beoause
the defenee of State against its ensmies has been mads the res-
ponsibility of its Muslim popalation only. Evidently only -
those people who believe in the basic ideology of the State
‘sinoerely can and should fight for its protection, Agsih, only
the belisvers in that ideology can be expected to honour the
moral principleg which have been presoribed by Islam for war-
fare. Others can fight for it only as mercenaries and, conse-
quently, they cannot be expeoted to observe the Islamic ethiocal
code in the heat of the battle. These are the main reasons

I — g p—— —— L a—

1. Abd Yousuf, Kitah al-Eharaj, p. 70 i Al-Mabsut, Vol, X, p, 81,

2. Ibid., p. 70. But this ceiling for trade goods or ownership osn be
revised. It was fized with respect to the eonditions provailing at the
tinie,
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why the Z¢mmis have been exempted from military service and
have only been enjoined to pay their monetary share in the
- defence of the State. Jizyah is thus not only a symbol of
loyalty to the Btate but it is also the contributory compensa-
tion for exemption from military service, and that is why it is
imposed only on males, capable of military service. When-
ever Muslims are unable to protect the Zsmmis, the J tzyah and
Kharaj that might have been realized from them, have to be
returned.l At the time of the battle of Yurmuk, when the
Romans gathered huge armies to fight againat the Muslims and
the Muslime had to forego their occupation of most of the towns
of Syria in order to coneentrate at a single point. Abii ‘Ubaidah,
- the Commander-in-Chief, ordered his subordinates to return the
Jizyah and the Kharaj already reslised from the Zimmis and to
inform them that as the Muslims were unable to protect them,
they were returning whatever they had realised from them. It
need hardly be added that all officers promptly did so. Balazuri,
describing the reactions of the non-Muslim population of these

1. For a detailed disoussion on this subjeot refer to : Mabsut, Vol, X,
" Pp- 78-19 ; Hadaya, Kitab ul-Siyar Kaiflyat Qiemat ol-Ghanaem and
Baab al-Jszyah ; Path al-Qadir, Vol. 1V, pp. 827-28 and pp. 360.70.

It should, however, be remembered that if thafimmia, offer their
services volunterily in osse of war, the peraons doing so will be ex-
empted from payment of Jizyah. Furthermors, the faot that should
algo be kept in view in this respect is that the obnoxiousness that the

‘non-Muslims genorally fesl by the very mention of the term Jizyah,
is the result of persistent, baseloss propaganda that the antagonists
of lslam have besn ecarrying on for the last so many oenturies, As a
meiter of fact there is absolutely no hasis for this foeling. Jigyah iw
the consideration for the protection and the safeguard of their rights
that an Islamio State guaranteos to the won-Muslima, Then, thiy is
realised from the rble-bodied adult male.; only. The people who mis.
chievously call it ‘a fine for not accepting Islam®, can be pertinently
asked : what name will they give to Zuk. which ia charged from all
gdult Muslims—males as well ag femaios—and the rate of whioh is
much higher than thut of Jizyeh P Iy that the ‘Hne for aocepting

- Islam' ? |
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tnﬁrna, writes that when the Muslims refunded the amounts of
Jizyah in Hums, the people unanimously declared :

“We prefer your Government and its keen sense of
justice o the cruelfy and injustice of our own co-religionists
and we are not going to allow their agents to enter the

gates of the oity unlers we are overpowered by them’.}

IV

MUSLIM JURISTS AND THE ZIMMIS

In the foregoing pages we have briefly discussed the details
of gome of the laws which were adopted to protect the rights
and privileges of non-Muslims in an Islamic State. Before
proceceding further we wish to stress that under all Muslim
governments since the days of the Righteous Calipha, whenever
any injustice were perpetrated on the Zimmsis, the Muslim
Jurists stood up with one voice to champion their cause and
they emphatically condemned all such acts of high handednesa.
A well-known event of history is that the Umayyad Caliph
Walid bin ‘Abd al-Malik had €orcibly incorporated a portion of
- Cathedral in Damascus into his mosqune. When ‘Umar bin
‘Abd al-‘Aziz became the Caliph, the Chriatians reported this to
him and he at once wrote to the governor of the provinee to de-
molish those portions of the mosque which stood on the land of

tha Cathedral and to hand it over to the Christiaus.2 =

| Walid bin Yazid, fearing a Roman attack, had exiled the
Zimmi of Cyprus to Syria. Muslim Jurists and the Muslim
publio protested strongly against the measure and condemned it
ag a great sin ; 90 much so that when his son Yazid bin Walid
became Caliph, he had to send baok all the exiles to Cyprus, for
which he was highly praised both by his friends and foes,
Isma'il bin ‘Ayyash has mentioned this. He says : -

1, Futuh al-Buldan (Europosn ed.), 137,
2t Ibidil P. 132-
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“Muallmu in general dissoviated thammlra! from this
act and all well.-known Jurists declared it to be a great sin,
And when Yarid bin Walid became Calipk and aent them
back to Cyprus, Muslims generally approved of it and

-praised him for being just and good”™.1

Balazuri tells us that onee some of the hill tribes of Lebanon
rose in revolt against the State. Thereupon, the governor, Saleh
bin ‘Ali bin ‘Abduliah, despatohed an army to crush it and the
army put all the male combatants of the revolting band to
death. As for the citizens, he exiled some of them and allowed
the remaining to live thers, Imam Auza‘i was alive in thesse
days. When he learat of it he reprimanded Saleh vehemently. "
The following extract from the letter that he wrote to him
speaks for itself : |

“Zimmis of the hill-tracta of Lebanon have been exiled
and you know the faot. Amongst them are men who had
not taken part in the revolt, I fail to understand why
common people should be punished for sine of partieular in-
dividuals and be deprived of their homes and properties.
The Qur'ainic injunction is guite clear that ultimately every-
body will have to acoount for his own actions and nobody
shall be held responsible for anybody else’s actions. This

- is an eternal and universal injunction, and the best advice
therefore, that I can give to you is to remind you of one of
the directives of God's Prophet (pauﬂé be on him) that he
himaself will stand up sa complainants againat all such

~ Muslims who are unkind to those non-Muslims who have
entered into an agreement with them and tax them beyond
endurance’’.2 '
History is rﬁplat-e with oountless mstunuaﬂ of the same .
nature, which go to show that Muslim Jurists—the same people
who are now-a-days called ‘‘Mulla’’—have always stood for the
rights of Zimmsa, and if at any time the rulers dared to be cruel
to them, they s well ag all the ‘Ulamd of the age invariably

1. Fuiuh gl-Buldon, p, 156,
2. Ibid., p, 169, '
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stood up to defend the rights of the Zimmis and to condemn
such action in the strongest powsible jerms.

v

ADDITIONAL RIGHTS AND PRIVILEGES

So far we have referred to those inalienable rights whioh
must necessarily be bestowed upon the Zimmis by an Islamic
" 8tate, as they have heen confurred upon them by the Islamioc
Shars'ah, Muslimas are not entitled to ourtail them in any way
whatsoever. They are, however, permitted to grant them other
rights and privileges to an extent that is not repugnant to the
apirit or the commandments of the Shari‘ah.

Here we attompt to lay down some additional rlghtl that
may be granted to the non-Mualim subjects of an Islamic
State :

(1) Political Representation

Let us take the matter of elections first. An Islamic (overn-
ment is an ideologieal Government. Therefore it eanuot afford
to indulge in the deceptive measures which are commonly
smployed by secular national states with regard to the rights of
national minorities, . The Head of an Islamic State is bound by
law to conduct the administration of the State in accordance
with the Islamic principles and the primary function of Shura
- (Counvcil) ia to assist him in doing so. It is thus obvious that
those who do not aocept the ideology of Islam as their guiding
light oannot become the Head of the Islamio State or tha
members of the Shura (Council), .

However, in regard to a Parliament or a Legislature of th&
modern conception, which is considerably different from the
Shura in its traditional sense, this rule could be relaxed to
allow non-Muglime to become its members provided that it has
been fully ensured in the constitution that :

(+) It wounld be ultra vires of the Parliament or the Legis-

lature to enact any law whioh is repugnant to the
.~ Qur’an snd the Sunnak.
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(¢} The Qur’in and the Sunnah would be the ohief source
of the public law of the land.

(¢¢5) The Head of the State or the assenting authority would
necessarily be a Muslim.

With these provisions ensured, the sphere of -influence of
non-Muslim minorities would be limited to matters“relating to
the general problems of the country or to the interesta of
minorities concerned and their participation would not damage
the fundamental requirements of Islam.

It ia also possible to permit the sitting up of & separate
representative Assembly for all non-Muslim groups in the
 oapacity of a Central Agency through which all the demands for
their oollective needs may be submitted to the Parliament.
The membership and voting rights of such ah Assembly will be
confined to non-Muslims and they would be given the fullest
freedom within its framework. Through this agency :

(a) they may exercise the right to propose law in connec-
tion with their Personal Law and the amendments

thereto, All such proposals and amendments could be
placed on the Statute-Book after receiving the assent

of the Head of the State ;

~{b) they may submit representations, objections, sugges-
tions eto., with the fullest freedom in regard to the
general administration of the Government and the
decipions of the Parliament. The Islamic Government

would be hound to eongider them sympathetically and
justly ;

~(¢) fhay will be allowed to raire questions with regard to
matters relating to their specific groups as well as the
problems affecting the State as & whole, A representa-

tive of the (overnment may always be there to furnish
replies to all such questions.

(2) Freedom of Expression

In an Islamic State all non-Muslims will have the same
fecedom " of conscience, of opinion, of expression (through words
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spoken and written) and of association as the one enjoved by

the Muslims themselves, subject to the same limitations as are

' imposed by law on the Muslims. Within those limitations, they

~ will be entitled to driticise the Government and its officials,
including the Head of the State,

They will also enjoy the same rights of oriticising Islam as
the Muslims will have to criticise their religion.

They will likewise be fully entitled to propagate the good
points of their religion and if 4 non<Muslim is won over to an-
other non-Islamic oresd there can be no objection to it. As
regards Muslims, none of them will be allowed to change creed.
In oase any Muslim is indlined to do so, it will be he who will
be taken to task for such a conduct and not the non-Muslim
individusl or organization whose influence might have brought

about this change of mind.

The Zimmis will never be compelled to adopt a bhelief
contrary to their consoienee and it will be perfeotly within their
oonstitutional rights if they refuse to aot against their con-
science or ¢reed, so long as they do not viclate the law of the
land. )

(3) Education . -

They shall n =rally have to aoccept the same system of
education as the G ernment may enforce for the whole country.
'As rogards religic eduoation, however, they will not be com-
pelled to study 1+ m, but will have the right to make arrange-.
ments for impart g knowledge of their own religion to their
children in their own schools and oolleges or even in the
National Universities and Calleges.

(4) Government Service

‘With the exception of a fow keyposts all other services will
be open to them without any prejudice. The criteria of compe-
tence for Muslims and non-Muslims will be the same and the
most competent persong will always be selected without any

diserimination.
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A list of keyposts can be easily drawn up by a body of
oxperts. We can only suggest as a general principle that all
posts connected with the formulation of State policies and the
control of important departments should be treated as keyposts.
In every ideologioal atate, such posts are invariably given only
to such persons who have the fullest faith in ita ideclogy and
who are capable of running it according to the letter and the
apirit of the ideology. With the exception of these keypoats,
however, all other posts will be open to the Zimmis. For
instance, nothing can debar them from Haing.'aﬁpnintad as
Accountant-General, Chief Engineer or Postmaster-General of -
an Islamic State. _ |

Likewise in the u.ruiy, only the posts relating to actual war-
fare should be treated as kajrposta, while other appointments,
not directly connected with the conduct of war, can he thrown

open to the Zimmis,

(5) Tra_._de and Profession

In an Islamio State, the doora of indusfry, agriculture, trade
and all other professions are open to all, and Muslims have no
special privileges over non-Muslims in this regard, mor are the
non-Muslims debarred from doing that Muslims are permitted
to do. Every citizen, be he a Muslim or & non-Muslim, enjoys
“aqual rights in the field of economic enterprise. '

Vi
' THE LAST WORD

Tt is necessary to emphasize before closing the disvussion
that an Islamic State iz bound to give to the non-Muslim citizens
whatever rights Tslam prescribes or permits, regardless of what
rights and privileges are given to or withheld irom Muslims in
the neighbouring or other non-Muslim states. Islam’ does not
believe in the faot that Muslims should draw up their social or
economic policies only with reference to the policies of non-
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- Muslims, nor does it tolerate that if non-Muslima act unjustly,
the Muslim states should make their innocent non-Muslim sub-
jects the victims of wrath and vengeance. Islam haa its own
definite ‘and clearly-defined ideology and Muslims have to
observe its code to the best of their ability. Hence, whatever
we give, we shall give with an open heart. Moreover, the rights
conferred upon the non-Muslims by the Islamic State shall not
be aimply meant to adorn the statute.book but it shall be
-the duty of the State to translate them into actual
practice. |

It is hardly necessary to stress in the face of the above
facts that the establishment of an ideclogical Islamic State is
the greatest guarantee for non-Muslims in Pakistan. Then, and
then alone, can that vicious cirole of injustice be broken which
ia untortunately going on in India with full vigour, And only
- in this way oun Pakistan become the harbinger of truth and
justice and show the right path to India also. The pity, how.

ever, is that many non-Muslims of Pakistan who have been
paying heed io distorted interpretations of Islam and have been

experiencing its perverted praoctice, feel greatly perturbed when
they hear of the establishment of an Islamic State in this
country. Not knowing the true facts, some of them start
raising slogans that a Secular Republio like the one in India

should be eatablished in Pakistan. Is it not surprising that
they insist on making an experiment which has already borne

bitter fruits in India ? s that really something pleasant
enough to be coveted ¥ And, would it not be more reasonable
to try and test a system of life based on godliness, honesty and

ohservance of unalterable ethical principles than to follow one
that has been tried and found wanting 1



Chapter 9
The Problem of Electorate

MUSLIMS in our couniry have always stood for
Separate Electorate. It was untfortunate that a
question which was settled Iong ago, was reopened
and as a result of political machinations it assumed
great importance. Maulana Maududi discussed the
pros and cons of the problem in an erticle which
was published in 1955. The artiole is being given
in the following pages.—Editor.



THE PROBLEM OF ELECTORATE

HE continuous dilly-dallying with constitution-making has
| atarted bearing ‘fruits’. And one of the bitterest fruits we
find in the form of the hitherto existing problems defying all

attempts at their solution and an inereasing number of new pro-
blems cropping up with the passing of time.

Not only that the issues which had all along becn taken for
granted a8 settled, are now being discussed afresh. The Jatest
instance in point is that of separate electorate which had up tiil
now been sanotified by unanimity of Muslim opinion in this sub-
continent. But now it has ontered the realm of controversy and
debate, as certain groups from amongst the Muslims also have
expressed themselves in favour of the join® slectorate.

This, indeed, is s most deplorable state of affairs, But
gince the entire nation has to face it, the mere expression of
grief and pain will not guffice. What i3 needed is an objective
analysis of the problem and an unbiased evalustion of the
merits and demerits of the two systems of election and & ver-
dict based on reason rather than sentimental slogans and
political catch-worda. o

Some Pertinent Questiuné

To arrive at & sound conclusion, We must take into
consideration the following four questions :
 Firatly, why were the Muslims so bitterly opposed to the
system of joint electorate during the British regime in the
Indo-Pakistan sub-continent when the Indian National Congress
wasg advocating it on the basis of territorial nationalipm ¥ And
vhat radical changes have ocourred in the political situation
chich may make them change their decision and accept 8 thing '

hey had opposed all along ?
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Secondly, we should consider quite independently on the
merits of the case, which system of election-—joint or separate —
is more suitable for a country whose population is composed of
s number of elements differing from one another in respect of
religion, culture and mode of social life

Thirdly, can there be sany practical consideration, any aub-
stantial national expediency which may make the introduction
of joint electorate desirable ¥ What are the practical benefits
that may accrue from its introduction and would they be acoopt-

able to the padple or not i

Lastly, what practical results are ﬂxpﬂuted to fellow in the
wake of the introduction of theo system of joint electorate and
what are the merits and demerits of the system of separate
electorate. |

The following is & brief discussion of some aspects of thege
pertinent questions: | |

Why Now ?

What the protagonists of joint electorate ean say in regard
to the first question is that the system of joint electorate was
wrong and unacceptable to Muslims in undivided India because
they were & minority vis-g-vis the Hindus who were in an over-

- whelming majority, and thus they were bound to suffer if the
~ aystem of joint electorate was introduced. But now Muslims
are in a majority in Pakistan and the non-Mualims are & mino-
rity and thus the system of joint electorate will be to the

advantage of the Muslims.

. The protagoniats of the joint electorate cannot defend it on
any other basis. This means that they hold sheer ‘‘expediency”
an the criterion of nght and wrong.

| A thing was wrong yesterday merely becnuse it was detri-
mental to Muslim interests, just becanse it was inexpedient. But
today they sre prepared, nay, they insist, fo adopt it because it is
consistent with their alleged national interests !

No doubt, these people have every right to unveil their
charactor and the working of the irown mind. But is it or waa
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it over the national mind of the Muslims ¥ Was this their line
of thinking in pre-partition days * Did the general Muslime’
minds move in these overt grooves § We are confident that the
Muslims neither subscribed to this view in the past nor hold
the view-point today. Our national psychelogy has neither
besn so corroded in the past nor is it by the grace of God s0
polluted today.

Their rejection of the Congress standpoint was not metrely
because its adoption would have led to oatastrophioc results for
the Muslim minority inhabiting the Indo-Pakistan sub-continent
but primarily because the very idea that geography was the basis
of nationhood was not acceptable to them, It was incompatible
with their fundamental creed, their caltare, their social philosophy
and their traditions.

The history of this very sub-continent knocks the bottom
out of the idea of territorial nationalism. Ionumerable Hindus
of India embraced Islam many ceniuries agoe and o8 so0n 4B
they did this, they out off all their affinities with the Hindu
gociety in spite of the fact that these converts to Islam and
their former kith and kin belonged to the same race, expressed
themselves in the same language and lived on the same terri-
tory. On the contrary, Muslims coming from various distant
~ gountries were soon absorbed into the local Muslim society
despite geographical, racial and linguistic differences. They
become one with the local converts—members of one Islamio
fraternity. . |

All this was not just & mere accident. It was the resuit of
& peculiar concept of ideclogical nationhood and of the eentur-
ios old traditions of Muslims—a concept and traditions which
out accross all barriers of race, colour and language.

It was due to these factors that Muslims started demanding
geparate electorate as soon as democratic jnstitutions were wet
up in the sub-continent. They trampled the Congressite one-
nation theory under their feet and rejected the system of joiné
olectorate which was intended to weld all the communities in-
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habiting Hindustan into one nation. And it was a produoct of .
this very national consciousness that they ultimately came for-
ward with their demand for Pakistan in spite of the fact that
they were not unaware that it would entail tremendous sacrifice
in life and property. |

The only change that has ocourred due to partition is that a
new country has sppesred on the map of the world comprising
of Muslim-majority areas. Bat it is obvlous that this political
change has in no way altered the foundations of pationhood. And
how can one believe that this politioal change has s0 ‘radically
affected the national peyohology as to mske the nation suoonmb -
to the conoept of territorial nationalism which was an anathoma
for them just & few years back ¢
Dislategrating Factors

Now we move on to the second question. It is evident that
the system of joint electorate is feasible only in a country differ-
ont sections of whose population differ from one another only in
details and not on fundamentals.

But everyone will accept that religious creed, moral values,
concept of life and patterns of culture and oivilisation are not
mstters of secondary importance. They are of prime and funda-
mental significance, Moreover, when these different seotions
bave been. separated®from each other to such an extent that
their social spheres have become totelly different and distinct,

the oconaciousness of soparate nationhood is bound to develop
and thrive.

To make such varying sections of population of a country
vote together can never be held as prudent and proper. For
this would mean the assumption of & unity that does not exist.
This unfounded assumption cannot change the threbbing facts
and realities ; it cannot weld these divergent elements into one
organic wholel | |

t. It would be instructive here to remind the reader of what Quasd-e-
. .

Azam Muhsmmad Al Jinnah said about this issue. In & speech in

[contd.
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‘Deapite this baseless and unwarranted assumption of
national unity, the faotors that separate them will still be there
and will continue to work as before. Every community will still
‘be overwhelmingly inoclined to vote for the members of its own
community. The majority community will be satisfied as it
will succeed, to its heart’s content, in getting its own people
eleoted. If the minority is numerically wesk in every constit-
venoy, it will be deprived of representation altogether. And
this will lead to their perpetual unrest and dikcontent. And if
the minority is e little powerful, it will start bargaining with
the minority which, in turn, will generate worst tendencies and
lead to bitter discord and an endiess conflict. -

All this will result in bringing to the fore a group of mor-
ally depraved people pickforked into power by intrigues and
conspiracies, and who will, in fact, ropresent none, And this
will demolish the very basis of democracy. Instead of adopting
this ezroncous and ill-conceived method, based on s false and
baseless assumption, will it not bhe botter and wiser to face
 facts, to recognise the differences that do exist and to confer
upon every community the right to elect ita own representatives
who oan beat represent their view-point ? No one can deny that
this method is more natural, more reasonable and more just.

The Diversity

Ag for the third question, the only practical advantage
that the protagonists of joint eleotorate may oisim for that
system is that it will suppress the feelings of separation and
~divereity, reduce the distinetive characteristios of these hetero-
geneous elements and ultimately transform ‘them  into one
nationhood. o

November 1945 he doclared 1—

“Wa {the Hindus and the Muslima) are different in everything, We
differ in our religion, our vivilization and culture, our history, langu-
8¢9, our architecturs, muaic, jurisprudence and our sosiety, our dress
—in every way we are diffarent—we cannot get together only in the

~ bullot-box”—Editor, o
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But our point of view is that we are not desirous of elimi-
nating the distinctive features of the different communities of
Pakistan, We are not at all keen to destroy their separate
entity and coerce them to submerge their cultural individuality.
And even if somebody conaiders this objective desirable, the
method suggested for its achievement is absolutely wrong.

The fundamental factor that has divided and separated
various sections of people in vur country is the difference of
religion. It is religion that has raised & huge wall that sepa-
rates Muslims and non-Muslims, It is this that has given them
different principles of conduct, different objectives of life,
different values of morality and different modes of living. It is
religion alone that has separated their social orbits and has
divided them into separate comamunities.

One effoctive method of removing the factora that divide
them oan be to absorb the non-Muslims in the Mnslim

- .community.

Howsoever desirable this end may seem, we should not
stoop down to political machinations to achieve it. If somebody
has o liking for the Islamic ideology, he ‘can embrace the
brotberhood of Islam and bocome a part and parcel of our
nation. But if he does not agree with the Islamic ideology, he . |
‘has every right to do so and we shall still be prepared to
oonfer upon him his rights as a mon-Muslim citizen of our
sountry. We are firmly of the view that rannrt-mg > the use
of crooked means for the attainment of such an objeet is un-
fair and un-lslamio and should be condemned by all fair- mmded

peopie. |

The only other course that remains to unify and 1ntagrnta
these diverse communities is to relegate religion and faith into
the lumber-room of insignificance, to destroy religion as the
main factor shaping culture and civilization and foster & com-
mon secular culture-as the basis of Pakistani Nationalism.

If this be the end, joint electorate is deﬂmtely a step fnrward
io this direction.
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Bua$ in this case the next step—a step that must follow—ia
to frame a secular constitution, whioh will lead to e still fur.
ther step—to let religion live by sufferance and remain striotly

oconfined to the narrow domain of beliefs and devotional
practices and even to encourage intermarriages between diffe.

rent communities in order that Pakistanis may not remain
divided into separate societies which eventually divides them
into separate nationalities.

Ia this the objeot of the prntagomsta of ]mnt electorate 1
If this is their objective, they should at least have the moral -
courage t9 eay it frankly.

But this may be the view of a few secularists. As for the
millions of Muslims of Pakistan, they have nothing but con-
tempt for it. Beocauss, if this was what the Maslims wanted,
whai was the harm in a United India (dkkand Bharat) ¥ What
was the need of offering a heavy price of life and property for
the establishment of a separate state 1

Dangerons Consequences

Now we come to the last question and would like to deline-
ate the practical results of introducing joint electorate. It is
cortain that this will lead to the growth of two separate nation-

slities on territorial foundations and this will prove suiocidal

for the integrity of Pakistan, |

Woe should not forget that it is the religious spirit alone
which was responsible for the partition of this sub-continent,
and it ia the religious spirit alone that has made the two
regions which are separate from each other by a distance of no
lesa than a thousand miles, the parts of ome single country,
Race, geography, language and mode of living-—none of these
factors can unify them. The only unifying fastor ia the religion
of the majority which initially led to the establishment of this
State and which alone can work as a unifying factor,

The day the ireiigiuua spirit and conscioustess of the peaple
are cooled down and people begin to feel in terms of any other
linguistic and cultural differences are bound to gain atrength
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and momentum. If this happens, none can stop the growth of
~ Bengali nationalism in East Pakistan and the same will happen
in West Pakistan,

Thus the notion that the issus of separate electorate is just
» matter of choosing between two systems of eloection, ia fallaci-
ous and decopt've. This, in fact, is a matter of life and death

- for the State of Pakistan.

‘ If we want to keep the two wings of the country joined
togethor, the only course can be to keep the consciousness of
. Muslim nationhood alive and fresh and to further strengthen
and foster it by establishing the Islamic system of life. And it
is abvious that this necessitates the introdunotion of the aystem
of separate electorate. |

But if, on the contrary, we are keen to tear the integrity of
Pakistan into shreds, the introduction of joint eleotorate will
definitely be an effective step in that direstion.

This will strengthen, in both the geographically distant
wings of the State, the conaciousness of territorial nationhood
at the cost of Islamic fraternity. And, as this feeling will grow
in strength and intensity, Muslims of the two different areas
who have nothing common except religion, will be driven
farther and farther away from their own brother-in-faith and
nearer to the people belonging to their own ferritory who have
almost every factor common with each other except religion.’
The Case for Joint Electorate Considered

Now let us have a oursory glance at the arguments advane-
od by the protagonista of joint electorate. '

Firastly, the claim that when the minority community is
iteelf insistent on the introduction of joint electorate, there is
no reason why the majority should shun it. Does this mean -
that Muslims are suffering from some sort of fear-complex, the
fear of Hindu domination which is unfounded in view of the
guperior numerical strength of the Muslims } '

~ Secondly, due to separate electorate we find a strong block
of Hindu members in East Pakistan Legielative Assembly and
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- whenever there iz an internal dissengion in the ranks of Muslim
members, they hold. the -balance of power in their hands.
Separate electorate will only prepetusate this unfortunate astate
of affairs. '

~ Thirdly, the system of separate electorate will perpstunate
the division of the country into separate nationalities, although
the integrity, solidarity and progress of Pakistan are dapendant
npon tLe consoionaness belonging to one nation.

Fourthly, if the two-nation theory is to hold good even
after the establishment of Pakistan, the Hindua of Bengal may
well say : 'If you consider us a separate nation, then give us &
soparate national homeland. Will this ‘just’ and *fair’ demand
be acceptabls to us ¢ And if we turn down this demand, will
we not be only demonstrating our moral bankruptoy as we have
ourpelves achieved our own homeland on this very ground 1

The four arguments quoted above exhanst the entire stock
of arguments of the protagonists of joint electorate,

So far as the first argument iz concerned, both the founda-
tions on which it rests are extremely weak. It rests on two
wrong assumptions : (1) thet the Muslim majority of Easat
Pakistan demands separate electorate out of fear-complex and
- (2) that the Hindu minority is exposing itself to & number of
risks, inherent for it in the ajmtam of joint electorate, just out
of love for the greater good of the country,

We have already thrown light on the causes of Muslims’
insistence on separate electorate. As for the Hindus, their
~ keennena for joint electorate is the outcome of their desire to
fan the fire of Bengali nationalism in Bengal, to sabotage the
Muslims’ agpirations to make Pakistan an Yslamic State and to.
put Pakistan along the road to secular democracy, and last, but
not the least, to use Muslims from behind the scenes for the
fulfilment of all their designs.1 |

The Hindus who were most influential in Bengal during the
~British rule” have realised the futility of the method of direct

1. Bee Appendix V.Fditor,
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and open work, Now they want to sit behind the screen and
pull wires. They know that those Muslims who are elected with
the backing of Hindus will be far more useful and effective for
the achievement of their aime than the Hindus themaelves.

These are the reasons which have prompted them to come
out with this atunt of joint electorate and therein lies & formid-
able danger to Pakistan.

" The second argnment has no weight unless we presume
that the nnity among the Hindus of Bengal and dissensions in
the ranks of Muslims will persist as a permanent feature of
Benghli politics. Will those of our Muslim brethren who are
8o vooiferous in their demand for joint electorate, let us know
a8 to why this atate of affairs should continue to porsist in the
fature $ |

As for the third argument, we have already dealt with it
earlier in this article.

With reference to the last argament, we have to point out
that had there been any considerable area in Bengal which

could be made the national home of Hindus, it would have
already gone to the share of India at the time of partition. |

Now there is no area which the Hindus may legitimately
demand. If the members of a community are in & majority in
gome small town or sub-distriot, can any sane pei'aun demand,
on this basis, that community 7

This brief discussion brings us to the conclusion that joint
electorate is totally opposed to the needs of our country and

our people and the system of separate electorate alone is in
congonance with the ideology and needs of Pakistan.



Chapter 10

Some Constitutional Proposals

(Submitted to the First Constituent Apsombly of Pakistan)

In 1052, Constitution-making entered - ita most
crucial stage. The various Sub-Committees had finalis-
ed their reports and the blue-print of the Constitution
was being given the last touches.

At that moment, Maulana Maududi put forward
some very conorete and elaborate Constitutional pro-
posals. Theee proposals were drafted in August 1952 |
and were submitted to the first Constituent Assembly
of Pakistan. This is & very important essay and
throws. & food of light on the contents of the Con-
stitntion which the Islam-.loving people demand for
Pakistan. An idea of ‘the detailed provisions of an
Islamic Constitution ean be had by s thorough study
of this article.— Bditor. - |



SOME CONSTITUTIONAL PROPOSALS

T the very outset, we wish to declare in the clearest possi-
ble terms that our first and foremost oconcern is to
meke Pakistan a truly Islamio State, For this purpose, either the
mere insertion of the Qbjectives Resolution in the Preamble of
the Constitution, nor the inclusion of an article in the Directive
Prinociples to the effect: that no legislation will bo made against
the Qur'an and the Sunnak, nor even the formation of a Com-
mittes of ‘Ulama for consultative purpose (but not having a
final voioe) in case of diasgreement as to whother partioular law
. is or is not against the Qur‘ﬁn and tho Sunnak, will serve that
purpose, |
This purpnaa nannnt be achieved unless a pruwnmn is made
in the body of the Constitution itself that no legislature, Contral
or Provinoial, shall have the power to ensot any law which
oonflict with the teaohings of the Qur’in and the Sunnak.
Moreover, thers should be a spscific provision in the Constitu-
- tion that every citizen will have the right to challenge in the
Supreme Court any law passed by a legislature on the ground of
its being repugnant to the teachings of theé Qur’an and tha
Sunnah and themfnra ulira vires of the Constitution.

In addition to‘ﬁhm provisions in the body of the Consti.
tution, the fﬂllﬂwmg gshould be included as the Directive
prineciples ;

(1) All the existing law of the land shall be. hroyght. in
conformity with the Islamic Skari‘ak with a pl‘mrih-
ed period which shall not exceed 10 years in any
case, .

{2} Moral training in acorodanoce with the Islsmic prineiples

- and standards of conduct shall be made compulsory for
all services : Central, Provincial, Military and Civil

- and all thet is not in tune with the Islamic teachings
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and the temeta of Islamio ethics should be stristly
excluded from that training ; -
~ (3) AIl the departments of the State shall provide for their
| Muslim personnel every facility nenessary for tho
. obgervancs of the gbligations prescribed by Islam and
sl the hindrances in this respect shall be banished root
and branoch ; |
(4) The Giovernment shall establish and promote all that
is good according to Tslam and suppress and eradicate
all that is evil sccording to it and the policy of the
State and its exeoution by the Government in ite
various spheres of activity shall he moulded and man-
aged in a way that fully conforms to the Islamic Wway
of life, both in letter and in spirit ;

(5) The system of cducation shall be go reformed as to
‘enable the Muslims to get their moral and intellectual
training in strict accordance with the Islamic ideclogy
and sl that is against that ideology shall be eliminated
therefrom ; :

@~ (8) The Government shall complete, within a preacribed
time-limit, not exceeding 10 yesrs, all the necessary
arrangements for taking over legal regpongibility to
provide every needy citizen with the basic necessities
of life, viz., food, olothing, housing, medical aid and
edueation.

- Fundamental Rights |

The Conatitution of an Islamio State must guarantee fanda-
mental rights to all oitizens. In this connection, we regret to
note that the report on fundamental rights prepared by the
Fundamentsl Rights Committee and passed by .the Comstituent
Assembly in 1950, was a grosa and flagrant violation of Islamic
tenets and olearly betrayed the evil designs of those who hold
the reina of powers, If the members of the Constituent
Assembly still continue to adopt the same attitude towards
these rights, it will not augur well for anybody in this country.
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In order to gain the real co-operation and good-will of the
people and to make Pakistan a really peaceful and prosperous
State all the citizens must be gnaranteed—of course, within the
limits of law—the following fundamental rights .—
(z) Protection of life, honour and property ;
() Freedom of thought, expression, belief and worship :
() Freedom of mevement throughout the country ;
() Freedoi of assembly and association;
(¢} Freedom of adopting any profession or occupation and
the right t0 own, acquire and dispose of property ; and
N Equality of opportunity in all walks of life and aqual
right of benefiting from all publio instructions,

In addition to these rights, the. Gonatltntmn should furthar

guarantee that :
““No citizen of the State shall be deprived of the fun-

damental rights without his guilt being judicially establish-

‘ed in an open court of law according to the common law of

the land™. |

Without this guarantee nobody can feel secure against the
high-handedness of the executive and the feeling of constant
ingecurity capnot but breed discontent and even hatred. against
the Government itself. This, in ita turn, will be most dangerous
and harmful for the largest interest of national solidarity and
gincere co-operation between the Government and the people.
‘We, therefore, have no hesitation in deoclaring that if our
Conatitution-makers try to take away or abridge or- limit these
rights, they will be gnilty of cansing discontent and disruption
in the country and it will be an unpardonable act of perfidy, on
their part, towards the people and the State of Pakistan.
Preventive Dentention

Aa for the reservation of the puwar of "pravantwe deten-
tion” for the executive, we opposed this when the Basic Prinoci-
ples Committee's Report was published in 1950.! We still stick
to that position and are definitely of the opinion that these
powers, in the form in which they were propoaed in the Report,

1. Abul A‘la Maududi, Dasteori Sifarishat por Tangeed, Lahore, 1050.
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are a complete violation not only of Islamic Jurisprudence but
‘also of the fandamental principles and common notion of justice,
Anyhow, if the Constitution-makers of thie country insist on
the power of preventive detention being granted to the Execu-
tive, they should not do so without the following provisions :—

(1) Every law (whether an Act or an Ordinance) enacted
‘under the powers of preventive detention must clearly
define the offences that it seeks to prevent ;

(2) Evarj' person arrested under this law must be produe-
“ed before a court of law and a definite charge brought

u.ga.mat him ;

(3) The Executive should not be given the pnnlega of

withholding any piece of evidence considered esgential

- by the court for giving its decision on the charges made.

Mere satisfaction of the Executive should in no case be

a ground sufficient for the detention of & citizen.

Only a court of law, if satisfied as to the guilt of &

person, should have the power to order detention ; '

(4) The person o accused must be afforded every reason-
able facility and opportunity to prove his innocence ;

(5) A court of law and not the Executive should have the
right to decide the period of detention ; '

(6) No extension of the period of detention should be
allowed. |

In this connection one is impelled to aay that it is most
aruel to detain & person for consecutive periods of six months ;
his detention being extended after every term by another term
on the very day on which he and his near and dear ones expect
his release. This revengefu! method is so mean that no gentie-
man could have invented it. If some member of the Consti-
tuent Assembly do not realise its meanness today, a time might
come when they themselves may learn it through personal
experience. Moreover, the way that the term ‘‘emergency’ has
“been exploited by our rulers in the past few years of indepen.
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dence, conatrains us to urge in the strongest posaible terms
*hat the Executive should iz no circumatances be allowed to
possess the power of suspending either the fundamental rights
or the writ of Habeas Corpus. The maximum allowance that
can be made in this respect is that in oass of aoctual war,
rebellious persons who are oharged with high treason, 0onapi-
racy against the Btate or armed revolt may be tried in camera.
But the power of detention without judioial trial or of suspen-
sion. of fundamental rights or of the writ of Habeas Corpuas,
should in no case be granted to the Executive. And let it be
known at this very momen$ that if any such attempt is made
in our Constitution we are determined to resist it with all the
foroe at our command.

The only exouse advanced by or on behalf of the rulers of
the couontry in favour of thess powers is, that if ‘*saboteurs”
and ‘“‘disruptionists” and ‘‘spies’ and ‘‘agents of the enemy”
are tried in open oourts, the state-secrets whioh Government
intends to guard through their arreat and detention, .will be-
come known to the enemy and this would defeat the very pur-
pose for which such action is taker. The hollowness of this
argument ocan be exposed by a oursory look at the list and the
type of people so far arrested and detained under these powers,
Moreover, oven leaving aside this aspect of the matter and
taking the argument at its face value, the following two
pertinent questions remain unanswered ;—

(1) If state-secrets do not become known to the ememy
while they are in the knowledge of the police, the
C.I.D. and the Home Department, why does the

* Government apprehend that they will leak out as scon
a8 they come within the knowledge of our Courts ¥

(2) Does the Government mean to imply that the person.
nel at present presiding over the courts of Pakistan
cousists mosatly of spies or agents of the enemies and
they are so keen to transmit the secrots of the State
to them ? Are the judges and magistrates of Pakistan
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really loes reliable, in the eyes of the Government than
the personnel of the police and the C.I.D. % -

Judiciary | |

- It is the independence and impartiality of the judiciary
whioh enzures the internal peace of a conntry and the tranquil-
lity of its people. No amount of rights and privileges written
in the Constitution can give_jhe peopls any satiafaction if the
oourts, owing to the interference of the people in power are
not free to administer unfettered justice. As the very sxiwtence
of & State depsads on the oontentment of its people, the
fulluﬁng provisions must be specifically made in the Constitu-
tion :—

(1) The Judioiary shall be completely independent of the

| Executive. A maximum time-limit, say s couple of
yoars, may be fixed for implementing this separation ;

{2) All the subordinate courtz shall be under the High
Court both judicially and administratively. The ap-
pointment, dismissal, suspension, promotion, demotion
and transfer of the judges and other officers of the
lower courts and the magistrates shall be completely
in the hands of the High Court ; -

(8) The courta shall have anlimited powers to summon
overy kind of evidence which thoy consider necessary
for the administration of justice. Not even the
Government shall have the privilege to withhold any
ovidence required by a Court of Law ;

{4) Neither the legislature nor the Government nor the
Head of the State should have the power to compel
any law-court to try any oase in camerd, The huldiﬁg
of a trial openly or in camere should be left to the
disoretion of the courta themselves ;

(5) All matters requiring adjudication shall ‘be heard by
common courts of the ocountry even though the
Government, ite Ministers, or its officials are involved,
Moreover, neither tho Central mnor the Provinial
(lovernments nor their legislatures shall have the
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power to. constitute special tribunals for any matter
requiring ad]udma.tmn Such s powcr should vest in
the Supreme Court end the High Courts which shall

. make uge of it if they deem it necessary.  Election

Tribunals, too, if and when necessary, shusld be
constituted and nppuintad by the Supreme Cuurt ur &
High Court ;

(6) The Sapreme Court of Pakistan shall have the inherent

(T)

and original jurisdiction to entertsin and decide cases

challenging the validity of the legislation enacted by

the Head of the State or the Central or Provinoial
Legislatures, if such legislation is considered to be in
contravention of the letter or the spirit of the Consti-
tution ;

All legal protections against gita that had been grant-
ed by the former British Government to ita employees,
ahould be withdrawn in foto and the citizens ghould be
grented the right to use the Government employeos

. withont any let or hindrance. It should not be for-

gotten that our former alien rulers had resorted to
this method of protecting their employees in order 0

‘overawe and suppress the ‘‘natives” ;

(8} This should also be provided in the Constitution that

no court shall have the power to try a case of ite own
contempt unless the contempt is of & general nature ;

(9) All Court-fees should be abolished through an article
of the Constitution. Throughout their long history

Muslime never dreamt of this method of converting the
law-courts into “law-shops,” As a matter of faot we
are not aware of any other civilized Government under
the sun except the former British Government of un-
divided India which ever thought of making ite court

& business concern. It will really be extremely dis-

graceful on ocur part to retein this shameful practice
which negates the very conception of lalamio justice.
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Election and Legislatures

It is & truism that the very existence of a demooratio
system depends on the nature of elections and the constitution
and powers of the legislatures. A demooratic system can never
develop and fHourish on healthy linea if eleotions are not held
in = fair manner and the constitution of the legislatures is not
just and equitable and their powers are not so limited as to
prevent them from impairing the freedom and impartiality of
elections.

To ensure this the fuliuwmg thmgs should be muurpurnted
in the Constitution :— '

(1) In eddition to the 7arinus constitutional and legal
qualifications for the membership of a legislative body,
the mental and woral qualifications preseribed by the
Qur'in and the Sunnah for holding such offices should
also be included among the Directive Principles. The
Head of the State should, on the eve of elections, draw
gpecial attention of the voters to these qualifications,
give them the widest publicity through the radio and
the prees and devise ways and means of ensuring that
these instruotions are actually obaserved ;

(2} Self.candidature should be abolished and made a
disqualification for the membership of an Assembly.
We urge its abolition on the ground that it is against
the Shari‘ah. The experience of elections haz also
brought vividly to the surface the evils of this praotioce.
The self-seekers who come forward gs candidates have
demoralized, to the very core, the whulp nf our politi-
cal and social life ; -

[3} The rule of ‘unopposed elections’ nhuuld ba ‘stopped
" forthwith, beocause it is against commonsense and has
aléo been responsible for many melpractices in the

- elections. ‘In all such cases the votes must be cast
“for” and “‘against’ the ‘‘oandidate’” on‘the basiz of
yos'* and “no’. JIn the case of the 'no’s” being in
the majority, it is far better that the constituenoy
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remains unrepresented instead of being represented by
one who does not represent it ;

(4) No legislature should have the powers to make any
such rules or laws con nurning elections which may, in
any way, imapair the free and impartisl holding of
elections or favour any parlnunlur party or pa.rtien as
againat others ;

(5) The department or the commission ruponﬂbh for the
oonduct of sleotions should bs duly-bound to conduet
them with complete impartiality, Every citizen should
have the right to challenge, in a law-court, the impar- |
tiality and fairneds of elections as a- whole or in any
one of more constituencies and to have it set sside if
he is able to prove and oculpable negligence, dishoneaty
or partiality therein ;

(6) The right of vote given to women shonld be qualified,
at least for the present, by a certain standard of

' education. Experience has shown that adult franochise
for women under the prevailing conditions has proved
unsuitable for them and harmful to the welfars of the
couniry ;

(7) As regarda the election of women to the legislative
assemblies, it is absolutely against the spirit and
precepts of Islam, and is nothing more than a blind
imitation of the West. Acocording to Islam, active
polities and sadministration are not the field of activity
of the womenfolk. It falls under the men's sphere of
responsibilities. The proper method of solving this
problom is to constitute a separate Assembly whose
membership should be confined to women only—all of
them elected by female voters. The main funetion
of this Assembly should be to look after the special
affairs of the women such as female eduoation, female
hospitals, ete. Of course, it should have the fuli right
to criticise matters relating to the general welare of
the country. Moreover, this Assembly must be con-
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sulted by the legislature on all matters that oconcern
the welfare of women ;

(8) The formation of parties and oliques within the Legis-
lative Assemblies should be constitutionally prohibit-
ed. Verious parties in the country may take part in
tho election as parties for sending to the Assemblies
the most suitable members in their opinion bat after
the eleotion the members of the Assembly should owe
allegiance solely to the STATE, its CONSTITUTION,
and the entire NATION, and should vote and act
according to the dictates of their own conscience ;

(9) If dismissed Government aervanta are to be disqualified
for elections on the ground of misconduct, the tverm |

- “misconduat” should be defined. '

m Qadiani Prnhlan

We demand with all the force at our command that, along
with other non-Mualim groups, the Qadianis should bs included
-in the schedule of minoritiea having the right to elect their own
representatives, by the method of separate electorates, for the
seata fixed in proportion to their population. The entire Muslim
millat ia unanimous on the point that the Qadianis are a separats
Ummah and the Muslims of all shades of opinion with the
exoeption of a few Wenternised people who attach no impor.
tance {0 religion, have already deolared this from the press and
the platform. Under these circumstatoes, if the Constituetit
Assembly insists on maintaining the sistus quo of the pre-
pertition days and treate the Qadianis as & part of the Muslim
nation in the future oconstitution of Pakistan, this will imply
abuse of the trust it holds on behalf of the nation.l The
Qadianis themselves have taken the stand which makes them a
separate Ummak. For, acoording to their declared religious

1. It may he mentioned here that before partition, the Qadianis th&m-l
selves demanded fra:.-m the British Government that they should be

declared a minority and given soparaic soats in the Assembly—
Editor. |

L
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beliefs and ureed. —

(1) All those Muslims who do not n.auepb Mirza Ghulam
Almad as & pmphut of God, are “Kafirs” ;

{2} A Qidmm is prohibited frum glﬂng his da.ughta:r in
| ma.rnu.ga to a Hnshm y

(3) ‘They are prnhb:tad from jmmng the mngragntmnal
prayers led by a. Muslim Imam ; and

(4) They do wunot and cannot attend even the funeral
prayers offered for a Muslim.!

In brief, their new “‘prophet”’ has raised a wall between
them and the Muslims, so muoh so that nuthlng which could
unite them-—neither the religions belief nor its praotice (e.g.,
prayers ete.) nor the sooial relations—-has been left unaffected.
And the matter does not stop here, They have aoctually organiz-
od themselves as a separate and parailel Ummak, whioh has been
in conflict with the Muslims in every walk of life for the last
fifty years. If, in spite of all this, they are not prepared to be
declared as a separate Ummah it is because they wish to retain
all the benefits they are deriving as a seotion of the Muslim
nation side by side with those which their organizetion as a
separate Ummah gives them. We do not expeot that the
Constituent Aasembly will become & party to this fraud which
is being perpetrated on the Muslima of this country.2

Pu';erﬂ of the Executive and the Head of the State

- Another matter of fundamental importance from the consti-
tutional point of view is that of the powers of the Exeoutive
and of the Head of the State, because even the longest list of
fundamental rights and privileges and the best of constitutions
can be set at naught by an unfettered Executive or Head of the

1, Itisoommon knowledge that u Qadiani Central Ministor in spite of
being present at the spot, did not join the funersl prayers even of the
Quaid-e-Azam.— Edi lor. :

2, For a fuller appreciation of the problem asee Abul A<la Maududi: The
Qadiuni Problem, Inlamio Publications Lid., Lakoure,

[ ™9
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State. In 1050, when the first Basic Principles Committos
Report was published, we had pointed ount that it had commit.
ted a bluader in granting unlimited powers.to the Executive
and to the Head of the State. We do not know whether the
Committee has now realised the horrible sonsequences of its
proposals. As a precantiohary measure, therefore, we submit
the following proposals to serve as safeguards :—

(1) The Head of the State should in no circumstancea be
. given the power to suspend the Constitution. The

(2)

countries which committed the folly of giving suoch
powers have gemerally Ianded themaselves in trouble

‘and 'therefore it cannot be expected to bring any

good to Pakistan. The utmost that can be conceded
in this respeot is that in times of grave emergency he
may be empowered to suspend the Constitution, at
the most in a province anad for n specified period.  The
absoluie power of suspension of the entire Constitution
inevitably leads to dictatorship.-

Nobody in the State, not even its Hesd—and in no
capacity, neither private nor publio—ahould be above
law or beyond the jurisdiction of the courts of law.
Moreover, the ocitizens shonld have the right freely to
seek redress against every officer of the State (includ-
ing itse Head) for amy injury ocaused by him in his
official or private capacity. The argument generally
advanced againat this is that it will give rise to malici-
ous and harassing litigation against the State officials
and will hamper their work. But this argument carries
little weight. Leaving aside the faot that this evil can
be checked by adopting several legal means, the actual
fact is that it is not the rulers but the ruled who are
usualiy as the mercy of the other party. The right to
sue any one for causing injury to a person is such an
inherent and fundamental right of citizens in an Isla-
mic State, that the Muslims and the Zimmis alike have
enjoyed it not only against the Caliphs but against the
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Holy Prophet himself, Thus no power can take SWAY
- this right from the citizens of an Inlamio Btate,
{8) The Head of an Islamic State cannot bs granted the
unlimited power or prerogative of clemency. All that
he may be permitied to do in this respect is that :—
() he may grant pardon, in the interest of public
goad, for sentences awarded for political or admin-
istrative offences ; and

(b)) he may change a death sentence into m-nothu
sentence, not, however, on the ground of clomenoy
but on the real merits of a omse. It would be
advisable that a higher judicial committes be for.
med to help and advise the Head of the State in
such cases.

Beyond this the Head of an Islamio State should have no
powers, hecause he is there to uphold justioe and not to undo it.
As & matter of fact clemenoy or mercy to proved eriminal has no
place in the Islamio conception of justice. Such powers were
devised and sssumed by despotic monerchs for ssseriing their
**divine right’* and unlimited powers over their subjects,

Princely Stltﬂ

The states that have acceded to Pakistan must be brought
in line with the provinces. We are not going to tolerate deapo-
tic or semi-deapotio powers of anybody in any form and any-
where in the country. It must be specifioally provided in the
Constitution that the type and pattern of goveranment and
sdministration of the states shall be like that of the provinces.

Amendment of the Constitution

Two prinoiples should be adopted in rogard to the amend.-

ment of the Conatitution :—

{1) The amendment of such pnrtl of the Constitution as
are of fundamental importance should be made as
diffioult as possiblf, so that the real nature of the
Constitution may remain intact ; -

(2) The smendment of the rammmng parts of the Conatity.
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!
tion shonld, on the other hand, be made easy, so that
it may be improved in the light of prmtinll experi-
- enoes whenever necessary, '
As to what is of fundumant.nl importance and what is not,

oan only be decided when the blua-prmt of the Constitution
" comes before us in its complete form,
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Appendix 1

Basic Prin'cipleé“bf
Islamic State

Crities have often tried to play upon the myth’
that there abound gross differences of opinion
amaongst the ‘Ulagmd of the varioua sects of the
Muslims.ags to the nature of the Islamio Qonstitu-
- tion and have asserted that, in the absence of
unanimous statement by them, the nature of the
Islamio Constitution will remain ‘‘a riddle, wrap-
ped in & mystery inside an enigma”. This myth
wag fully exploded when the ohallenge thrown by
such critios was acoepted by the ‘Ulama (Sunns and
Shi‘ak both) and the thinkers of Pakiatan. A Con-
vention of the ‘Ulamd representing all the schools
of Islamic thought was held from 2lst to 24th
~ January, 1951, in Karachi, and it formulated the
fundamental principles of the Islamic State. The
Convention was attended by thirty-one ‘Ulama
and all their decisions were unsnimous. These
basio pﬁnuiplm of Islamio Stato are reproduced
here in Appendix I.—Editor.



BASIC PRINCIPLES OF ISLAMIC STATE

HE Constitution of an Islamic State shonld mmprﬂhénd the
following Basic Principles :— |
1. TUltimate Sovereignty over all Nature and all Law veats in
Allak, the Lord of the universe, alone. |
2. The law of the land shall be based on the Qur'an and the
Sunnah, and no law shall be enacted nor any administrative
order imsued, in sontravention of the Qur’an and the Sunnah.
Eaxplanalory Note: | |
If there he any lawa in force in the country which are
in conflict with the Qur’'in or the Sunnah, it would be
necessary to lay down (in the Conatitution} that such
- laws shall be gradually, within & specified period, re-
pealed or amended in conformity with the Isalmic Law.

2 The State shall be based not on geographiocal, racial, lingu-
| istic or any other materialistic concepts, but on the prinei-
ples and ideals of Islamic ideology.

4. T4 shall be incumbent upon the State to uphold and estab-
lish the Right {Ma‘ruf) and to suppress and eradicate the
Wrong (Munkar) as presented in the Qur'in and the Sun-

nah, to take all necessary measures for the revival and
advancement of the oultural pattern of Islam, and to make
provision, for Islamic education in acocordance with the
requirements of the various recognised schools of Islemie
thought.

5. Tt shall be incumbent upon the Btate to strengthen the
bonds of unity and brotherhood among the Muslims of the
world end to inhibit the growth of all prejudicial fenden-
oies based on distinctions of race or language or territory
or any othor materialistic consideration and to preserve and
strengthen the unity of the Milla¢ al-Islamiah. |

6, Tt shall he the responsibility of the Government to guaran-
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tee the basic neceasities of life, i.¢., food, elothing, housing,
medical relief and education to all citizens without distine-
tion of race or religion, who might temporarily or perma-
nently be inoapable of earning their livelihood due to un.
employment, sickness, or other reason.

CITIZENS’ RIGHTS

.- The citizens shall be entitled to all the rights conferred up-
‘on them by the Isamio Law s.e., they shall be assured

within the limits of the law, of full security of life, pro-
periy and honour, freedom of religion and belief, freedom
of worship, freedom of person, freedom pf expression, free-
dom of movement, freedom of association, freedom of
occupation, equality of opportunity aund the right to benefit
from public services, |

No citizen shall, at any time, be deprived of these nghta
excepl under the law and none shall be awarded aany
punishment of any charge without being given full opport-
onity of defence and without the decision of a court of law.
The recognized Muslim schools of thought shall have,
within the limita of the law, complete religious frepdom.
They ahell have the right to impart religious instruction to
their adherents and the freedom to propagate their views.
Matters coming under the purview of Personal Law shall
be administered in accordance with their respective codes
of jurisprademce (figh), and it will be desirabie to make

" provision for the administration of such matters by judges

(Qadss) belonging to their. respeotive schools of thought.
The non-Muslim citizens of the State shall have, within the
limits of the law, complete freedom of religion and worship,
mode of life, calture and religious education. They shall
be entitled to have all their matters concerning Personal
Law administered in aceordance with their own religious
code, ﬁngan and cuatomas,

All obligations assumed by the state, within the limits of
the Shari‘ak, towards tho non-Muslim citizens ahall be fully
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‘honoured. They shall be entitled aqunlly mth the Mualim

citizens . to the rights of citizenship as enunciated in para-
grapk 7 above,

The Head of the State nha.ll nlwajra be a male Muslim in
whose piety, learning and soundness of judgment the people
or their eleoted representatives have confidenoce.

The responsibility for the administration of the State shall

primarily veat in the Head of the State although he may
delegate any part of his powers to any individual or body.

GOVERNANCE OF THE STATE

The Head of the State shall function not in an autocratic
but in a donsultative (Shura’) mauner, ¢.e,, he will dis-

charge his duties in consultation with persons ‘holding
~ responsible positions in the Government and with the

16.

elected representatives of the people,
The Head of the State shall have no right to aulpand the

- Constitution wholly or partly or to run the adminisfration

16.

17.
18.

19,

without a Shura.
The body empowered to elect the Head of tha State shall
also have the power to remove him by a majority of votes.

In respect of civic rights, the Head of the State shall be
on the level of equality mth other Mushmﬂ and shall not

be above the law,

All citizens, whethar members of the Gavﬂrnmﬂnt offivials
or private persons, shall by gubject to the same laws and
the jurisdiction of the same courts.

" The Judiciary shall be separate from and independent of

" the Executive, so that it -may not be influenced by the

20,

Executive in the discharge of its duties.
Phe propagation and publicity of such views and ideolo-
gios ae are caloulated to undermine the basio prineciples and

" ideals on which tho Islamic State rests, shall be prohibited.

The various zones ot regions of the country shall be con-
sidered administrative units of a single State. They shall
not be racial, linguistic or tribal woits but only administra-
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tive areas which may be given such powers under the
supremacy of the Centre as may be necessary for adminis-
trative convenience. They shall not have the right to
secede. . -

No interpretation of the Constitution which is in conflict
with the provisions of the Qur’in or the Sunnah shall be

i
l-. .
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‘Appendix 1T

‘Ulama’s Amendments
-to the Basic Principles

Committee's Report

BASIC Principles Committee’s Report was publi-
shed in December 1952 and a Convention of the
‘Ulama! representing all schools of Islamic thou-
ght coming from both the wings of the country was
held in Karachi from 11th to 18th January, 1953.
'The Convention formulated its amendmenta to the
Nagimuddin Report unanimously.?2 Theso amend-
ments of the ‘Ulama are a historie document and
are indispensable for those who want to study
the developments of Constitution-making in Pakis-
tan. An idea of the constructive contribution of
the ‘Ulama to Conmstitution-meking can be had
from & compsrative study of the original Nazimud-
din Report, these amendments, the Muhammad
Ali Report and the 1956 Conatitution. Similarly a
careful comparative study of these amendment and

1. All the ‘U/lamd whose names sppear in Appendix I were invited to this
convention and almoat sll of them attended, 50 much so $hat he num-
ber of ‘IJlamd who partieipated in the Convsation, was 33 instead of

2 'There was only one point on which thres delegates disagresd. Their
views on this peint aro appendod st the ond of this appendix as
Annexure No. L,
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the constitutional proposals presented by Maulana

. Maududi in Auguet 1852 (Chapter X) also reveals

the part which Maududi has played in the making
of the mind of the intelligentsia of Pakistan on
constitutional problems.

- These amendments also show that the ‘Uloma
were not concerned merely with the apparently
religious aspects of the Conatitution. They gave
concrete proposals for all the aspeota of the Cons-
titution and did not fall & prey to any narrow-
mindedness. The Islamic concept of religion is a
wide one and the smendments refleot that the
‘Ulama have upheld the real Islamio concept which

does not admit of any separation between ‘the
" religions’ and ‘the secular.’— Editor. |



‘ULAMA'S AMENDMENTS

. TO THE
BASIC PRINCIPLES COMMITTEE'S REPORT

(With Original Text and Prapaaedaﬂnle of Re Ievu_ﬂ# Séﬂiana}l

Chapter II—DIRECTIVE PRINCIPLES OF STATE POLICY
9. The following should be the Directive Principles of

State Policy. L

Section 2, Clapse (2), Sub-Clause (a) g

Facilities should be provided for them fo understand what life
in accordance with the Holy Qur’dn and the Sunnah means, and the
teaching of the Holy Qur'an to the M uslims should be made
compulsory. | - - .

The text of this sub-clause of the Report lends itself to the
meaning thet, while keeping intact the foundetions of the. ays-
tem of education as cobtaining during the British regime, the
Government should endeavour to make the teaching of Holy
Qur'in compulsory for Muslims and to prescribe a course of
theology to enable them to know what life in accordance with
the Holy Qut’an -and Surnah mesns. This provision wonld in
no way prove effective in removing those evils of the existing
system of edacation and training which have their roots in the
aun-Godly bases that form the bed-rock of the present system of
education and training. We, therefore, deem it necessary that
the following words be substituted in place of the existing
words of this Sub-Clause.

““The teaching of the Holy Qur’in and Islamiyat be made
compulsory for every Muslim and the system of education be 80
reformed that it may enable the Muslims to mould their lives in
gccord with the Holy Quar’'an and the Sunnah.”

L

1. The original taxt of the Report ie given in italies apd the proposed
e in bold type. Chapters, sections and clauses referred to ure those
at the Basic Principles Commitiee’s Report, |
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Soclinn 2, Clause (2), Sub Clause (b)

Prohibition of drinking, gambling and prostitubion sn all therr
various forme.

The recommendations ocontained in this sub-clause of the
Report are defective in two respects. Firatly, they prohibit
only drinking and not the sale or manufacture of liquor and are
even silent in regard to other intoxicants. Secondly, they do
not fix any period for the eradiecation of the evils of drinking,
gambling and prostitution. This lenda t0 an apprehension that
these evils may continue for an indefinite period in the Islamio
State of Pakistan. We, therefore, deem it essential that $he
following be subatituted in place of the existing wordsg :(—

*Intoxicants, gambling and prostitution in ail ¢heir varioms
forms . be completely prohibited through proper legislation within
a maximum period of three years from the date of enforcement of
the Constitution.”

Section 2, Claase (4)

Suitable stepa should be taken for brmmg the existing laws
tnlo conformity with the Islamic Principles, and for the codtfica-
bion of such injunclions of the Holy Qur'an and the Sunnah as can
be given legislaiive effect.

In this Clsuse, the authors of the Report have not prescrib-
ed any period for bringing the existing laws of the land into
conformity with the Holy Qur’in and the Sunnah ; henoo it ig
apprehended that the existing un-{slamio laws mlght be allowed
to remain in force for an indefinite period., This is intolerable
and we, therefore, consider it necessary that this clause be
amended to read as follows ;— =

(a) “‘Suaitable steps should be taken to llring the existing Inws
into conformity with the Holy Qur’an and Sunnak within Bve
years.”

(b) “Arrangements shouid be made for ‘the codification and
enforcement of all such commandments and injunctions of the
Holy Qur’in and the Sunnah 8s are enforceable through legisia-
tion. Provided that laws regarding the personal matters of

Muslims should be made in the light of such interpretations of the |
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Holy Qur’an and the Sunnoh as ave beld valid by the respective
schools of thought among Muslims and the followers of one school
of thonght should not be bound to follow the interpretation of an.
‘other, and that no such law should be made as may create obstruc-
tion in the performance of its religious rituals and duties.” |

Section 2, Clause (6)

The State should endeavour lo secure basic neceasitice of life
Iike food, clothing, education and medical relief for those cilszens
of Pakistan, irrespective of caste or creed, who are femporarily or
permanenily incapable of earning their livelikood duc to unemploy-
ment, infirmsby, stckness or any other simtlar reqson.

The following wording in place of the present wordings of
thia clause would, in our opinion, be more appropriate.

“*The State should endeavour to secure basic necessities of life
like food, clothing, housing, education and medical relief for all
citizens of Pakistanm, irrespective of caste or creed, and particular-
ly for those who are temporarily or permanently incapable of
earning their livelihood on account of unemployment, infirmity or
sickness or any other similar reason.”

‘Section 2, Clanse (7), Sub-Clanse (1)

The economic policy of the Stale should be so directed s to
secure an all-round well-being of the people irrespeciive of creed,
race or colour ard should be so operated aa—

(2} to tmprove the standard or living of the common man ; .

In this (lause it has not besn specified that the economio
polioy of the State should be based on the Islamic principles of
social justice ; hence the following should be substituted in
place of the existing words :— |

“The economic policy of the State should be based on the -
Islamic principles of social jostice. It should be so directed as to
secure an all-round well-being of the people irrespective of creed,
race or colour and should be so operated......
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Section 2, Clause (7}, Sub-Clause (c) |

To ensure equitable adjustment of the rights of labour and the
pea#an_try tn order to prevent their exploitaiion, | |

In this Clauge, although the existing phraseology, i.s., '"the
rights of labour and the peasantry” lends iteelf to quite a wide
interpretation, the question of compensation to the labour and
peasantry being of great significance its separate treatment and
exposition is essential. The standard of the compensation
should he so fixed as to enable them to meet their basio require-
ments of life. We, therefors, are of the opinion that the sub-
clause should as under :

*‘An equitable standard of the rights and compensation of the
Iabour and peasantry be laid down to ensure that they are not
deprived of their necessities of life or exploited.”

Section 2, Clause (10)

The State should endeavour to discourage amongst the Muslims
of Pakistan parochial, iribal, racial and other similar un-Islamic
Jeelings and inculcate in them the spirit to keep foremost in their
mindz the fundamental unsity and solidarity of the Millat and the
requirements of the ideology and the mission for implementaiion of
which Pakistan came into being.

In this Clause the present wording of the Report is defec-
tive particularly in so far as there is no mention of linguistic
prejudicea. We, therefore, think that the following should be
substituted in its place:—-

““The State should discourage amongst the Muslims of Pakis-
tan, the geographical, tribal, racial and linguistic and other
similar un.Islamic feelings and inculcate in them the spirit to
keep foremost in their minds the fundamentsl maity, integrity and
solidarity of Millat-i-Islamia and the requirements of the ideology
and the mission for the implementation of which Pakistan cam
into existence.®’ '
Additions : |

Besid..8 the above amendments, we deem it | necessary that
the following additions be also made in the Directive Prinoi ples
of the State Poliey :
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Section 2, Sub-Clause (f)

“Proper and effective arrangements shonld be made for the
promotion of Islamic learning and culture.’’

Clause 7, Sub-Clause (d)

““The difference in the pay of high and low employees of the
State should be brought to an equitable level.”
New Clause

(a) The State should ensure that in the section, sppoinment
and promotion of Moslim candidates and employees, Islamic
character and observance of the tenets of Islam are- given due con-
sideration along with ability, efficiency and other relevant factors.

(b) **In the training of the Muslim employees of the State
whether civil or military, special arrangements for their moral
and religious training and education. should be made, so that the
moral standard of the State employces of Pakistan, as also their
standard of efficiency, be high enough.*’

(c) “All facilities should be provided to the Muslim em.
ployees of the State for carrying out their religious duties and
observing the tenets of Islam *

New Clapse
““The propagation of atheism and infidelity and_ the insulting

or ridiculing of the Holy Qur’in or the Sunnah shouid be pro-.
hibited through legisiation.”’

Chapter IIL_PROCEDURE FOR PREVENTING LEGISLA-

TION REPUGNANT TO THE QUR’AN AND
THE SUNNAH, -

Section 3

No Iegiélatura should enact any law which is repugnant to the
Holy Qur'an and the Sunnak.

It is not enough to provide ounly in a negative munner that
no law should be enacted which ig repugnant to the Qur’an and
the Junnak. What is required is that it should be laid down
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a8 » matter of principle that the dictates and directives of the
Qur'in and the Sunnrah should be the chief source of legislation
in this State. Therefore the following should be added at the
end of this section ;-

““and the Qur’an and the Sunnah be the chlef source of the
law of the land.”’

Sectios 4,5, 6 and 8

4. No objection on the ground that a legislation is in contraven-

bion of the provisions of paragraph 3 should be laken except in

the Leqislature concerned and sn the manner provided for in
the next hwo succeeding paragraphs.

8. (1) The Head of the State should constitute, _far 8 period of
flve years, a Board consisting of nol more than ﬂue persons
well versed in Islamic Laws.

(2} When a Bill i3 discussed in a House qf the Federal Legis-
lature, if any Muslim member raises an objection, at any
atage of the discusston, ihat the Bill or any provision
thereof is in contravention of the provions of paragraph 3,
the Chairman of the House should record that objeciion.

(3) If the Bill to which reference has been made in sub-para-

graph (2) of this paragraph comes up fdr'di&mam before
~ the other House of the Federal Legislature the Chairman
of the House should inform the House of any objection
-~ taken wn the House in whick the Bill has been initialed.

(4) When a Bill is finally parsed by the Federal Legishature
the authority concerned should forward the Bill togeiher
with any objection, taken in either or both the Houses of
the Federal Legislalure, to the Head of the Stale for
assent.

(8) The Head of the Sigte shoxld consult the Board to ascer-
tain whether the Bill of any provision thereof to which

- objection has been taken, is in contravention of the pro-
vistons of paragraphk 3. The Board should zend their
views to the Head of the State within seven days of the
receipt of suck reference.
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(8) If a difference of opinion arises amomgst the members of
the Board the Head of the State should gqive his assent lo
the Bill or withhold his assent therefrom.

(7) If the Board is unanitmously of the opinion that the Bill
’ or any promsion {hereof is in mntmvﬁnﬁnn-nf the provi-
stons of paragraph 3, the Head of the State, should refurn
the Bill to a josnt sitting of the two Houses of the Federal
Leyuiamre together with the views of the Board and a
mesaage that the Bill or any provision to which objeclion
has been iaken should be reconsidered on the lines sugge-

sted in the message.

(8) (o) If the Federal Legislature mneuda the Bill on the lines
suggesied by the Head of the State in hie message, the
authorily concerned should forward the Billlo th
Head of the Stale for his assent,

(b) If the objection ia to the whole of the Bill it s.&nuhi
not be deemed to have been passed unlcss st s passed
by the majority of the members present and woling
which should include the majorily of the Muslim

- members present and voling.

(c) If the objection is to cerlain provisions of the Bill,
amendments in respect of such provisions should nol
be deemed to have been passed unless passed by the
majority of the members present and voling  which
should include the magjerity of the Muslim members

present and voling,

(9) When the points rassed in the message are disposed of "
the manner prescribed in sub-pumymp.l (8) above, the
Bill, unless it is withdrawn by the leave of the House,
should be resubmiited io the Head of the Siate for Ms
assent and it should be assented to by the Head of ithe
State,
6. (1) The Head of the Unit should constitute, for a period of
five years, a Board coniisting of not more than five per-
sons well veraed in Lalamic Laws,
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(@) When.a Bill is discussed in the Legislature of the Unit,

if any Muslim member raises an objection, al any slage
of the discussion, that the Bill or any provision thereof ve
in conlraveniion of the p'ruui-sirms' of paragraph 3, the
Chairman of the Legisiulure concerned should record ithal

. objection and when the Bill is finally passed by the

(3)

7y

(5)

(6)

authority concerned should forward the Bill together with
any objection taken in the Legislature io the Head of the
Unit for asasent, | |

The Head of the Unit should conauli the Board io ascer-
lain whether the Bill or any provision thereof to which
objection has been taken 15 in contraveniion of the provis.
ions of paragraph 3. The Board should send their views
to the Head of the Dnit within seven days of the receipt of

‘auch reference.

If a difference of opinion arises amongst the members of
the Board, the Head of the Unit should give assent to the
Bill or withhold his assent therefrom or may reserve the
Bill for the consideration of the Head of the State.

If the Board is unaninmous of the opinion that the Billor
any provision thereof is in contravention of the provistons
of pragraph 3, the Head of the Unii should return the Bill
to the Legislature of the Unit together with the views of
the Board and a message that the Bill or any provision 0
which objection hae been faken should be reconsidered on
the lines suggesied in the message, .

{a) 1f the Legislature of the Unit amends the Bill on the
lines suggested by the Head of the Unit in his message
the authority concerned should forward the Bill to the
Head of the Unit for his consent, |

(5} If the objectinn i to the whole of the Bill it should
not be deemed to have been passed unless it s passed
by the majority of the members present and woting

which should include the majority of the Muslim
‘members present and voling.
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(¢} If the objection is to certain provisions of the Bill,
amendmenls in respect of suck provisions should not
be deemed to Rave been passed unless passed by the
majority of the members present and voting, whick
should include the majority of Hse Muslim members
present and voling. |

{7} Whan the points raised in the Mauge are disposed of in
the manner prescribed in sub-paragraph (8) above, the

- Bill unless it i3 withdrawn by the leave of the House,
should be resubmiited to the Head of the Unils for A
agasent and it should be assenied fo by the Head of the

Unit or he may reserve it for the consideration of the

Head of the Siate.

(8) The provisions of ihis chapler relating to assent should
have effect notwithstanding anything to ihe contrary
relating fo assent to Bill in other parts of the Constitution.

The device of setting up s Board of ‘Ulama, as proposed in

thia section, to avoid legislation repugnant to the Qur'in and
the Sunnah, far from being reasonable or effective is likey to
prove & source of many a new evil. We fail to understand why
the very same method which has been adopted to check legisla-
tion in contravention of the various provisions of the constitu-
tion, i.c., empowering the Supreme Court to interpret constitu-
tion should not be adopted im rogard to the provisions of
Seotion 3 as well, Of tourse, for the duration of such period as
may be required to produocs judges fully conversant with the
Qur’in and the Sunnak, in keeping with the new constitutional
requirements, some transitional provision should be made to
. ensure oorrect interpretation of the Qur'in and the Sunnah, for
. purposes of the provisions of Section 3. Therefsre we demand
- that Sections 4 to 6 as woll as Seotion 8 related therewith be
deleted altogether and the following be subatituted in thmr
place : |
| 1. To deal with constitutional uh]ectiuns raised ander
Section 3 against laws enacted by a legislature or other issues
concerning interpretation of constitution in this behalf, there
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should be appointed five ‘Ulamd in the Supreme Court who, along |
with some judge to be nominated for the purpose by the Head of
the State in consideration of his ‘ladayyun and taqwa’ and his

knowledge of Islamic law and learning, should decide whether or
not the law In dispute Is in conformity, with the Qur’'an and the
Sunnah.l -

3. The appointment of the above-mentioned ‘Ulama should
be made in the same mauner as has been proposed in the Basic
Principles Committee’s Report in regard to the jndges of the
~ Supreme Court.

3. Only such ‘ 4lim should be gqualfled for appointment to

. this office as :

(a) has worked im some religious institution a3 a Maufti
for a minimum period of 10 years ; ot
(b) has been an accepted Mufti in some arex for a mini-
 mum period of 1{(peats ; or

(c) has worked as a Qade in some duly established
Mahakama-¢-Qada ; OF

(d) hag been a teacher of Tafssr, Hadith or Figh insome
religious institution.

Section 7 . . ~

The proviston of this chapler should not apply to Money
Balls. | |

We were extremely 'surprinad to see this section of the
Report and to note that the very persons who have accepted in
Section 3 the principle that no law should be enacted which is
repugnant to the Qur’in and the Sunnak should have stipulated
that the dictates of the Qur'dn and the Sunnah would be in-
operative in regard to the financial matters of the State. If
the State accepts the gupremacy of the dictates and command-
ments of Allih and His Prophet, as is evident from the wording .

ek s—

1, Thres of the partioipanta of the Convention disagreed on this point.
Their view-point is appended at the end of these Amendmenta 83
Annexure No, 1. '
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of Bection 3, there is no reason why the financial matters of the
State should be placed beyond the jarisdiction of AJl3h and His
Prophet. Islam is the best guide for us in all matters. It is s0 in
the case of finanocial problems too. We are not at all prepared
to nnuept'n. olear vote of no-confidence against Islam in one of
the Sections of our Constitution, "

However, wa do oconcede that for some time to come there
might be -some practical diffioulties in adjusting the financial
matters of the State aocording to the principles of Islam and for
that it would suffice to provide that the provision of Section 3
should apply to money bills only after the expiration of a
period of 5 yeara, Therefore, the present wordings of Section 7
of Chapter 3 should be substituted by the following :

“The provisions of this -chapter should apply to money bills
after the expiry of 5 years from the date of enforcement of the

Constitution,*’
Part 11
THE FEDERATION AND ITS TERRITORIES

Section 9 (1)

| The name of the State should be Pakssian which should be g
Federation, of the Provinces sncluding Baluchistan, the Capital of
Federgiton, such Stlates as hove acceded or may accede to the -
Federation and such other areas as formed part of Pakistan
- immedialely before the commencement ) of (ke Constilution or may
hereafier be included in if. ¥ |

In Clause (1) of this section, ‘Pakistan’ has beer} . proposed
to be the name of the State. 1In our opinion this ™ not enough
and the name should be Islamic Republic of Pakistan.

- The presence of non-Muslim communities in Pakistan
cannot be put forth as a valid objeotion against this pame be.
cause if the presence of innumerable non-socialists in Russia
doea not prevent its being named ‘Union of Soviet Socialists
Republics’ 'why should it stand in the way of Pakistan being
called an Islamic Republic ¥ The appellation of Islamic Repub.
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lio is juat to indioate that it is & Republio which is based on the
principles of Islam-—something which has already been specified
in the Objestives Raesolution, and Section 3 of the Report too
leads to the same conclusion, ~

Apart from thie, the fullowmg additions should alsn be
made in this section. After Clause (}), the following Clause
should be added :

2. “The various zones or regions of the country shall be
considered as administrative Units of a single State. They shall
not he racial, linguistic or tribal umits but only administrative
areas which may be given such powers under the supremacy of the
Centre as may be necessary for administrative convenience.

3. “The Units of the State shall not have the right to secede.”

Existing Clause (2) would thus be renumbered as (4).

Part 111

THE FEDERATION

| Chapter I—THE EXECUTIVE
Section 23, Clause (2)

Appointment of the Election Commission gnd Blection T'ri-
bunals.

The power to n.ppnint Eleotion Tribunals has been categoria-
od with powers which are to be exercised by the Head of the
State in his diseretion. In our opinion this is not proper. The
maintenance of justice and fairness in elections is of immense
gignificance to the existenge of our State and like other matters
requiring justice, thie too should be entrusted to the Judiciary
and kept immune from the interference of the Executive.
Therefore the words ‘and Election Tribunals’ occurring in this
Clause should be deleted.

Our alternative proposal in this behelf is to be found in
the chapter relating to elections in Part XII.

Section 28, Ciauses 2 and 3
(2) The LPrime Minister whs, Jor g period of siw consceubive
months. is nol o wmember of the House of the People should al the
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expiraiion of that period cedse to be the Prime Minister, |

(8) Provision should be made for appointing as Minister g
pereon who 18 not ¢ member of either House: provided thai a person
should cense to be o Minisier unless he gels elecied within a period
. of aiz months from the date of his appoiniment,

These two ulnﬁnéa provide that even uunl:[ persons as have
not been elected to the Legislature mwy be appointed as Prime
Minister or Minister and that they should try to get themselven
elected after they are well in saddle for 6 montha, This is

highly objectionable and harmful. To place a person in autho-
rity and then provide him & chanee $0 win his election might

lead to the moral deterioration of the administrative machinery
a8 well as of the votera.  Therefore this door must be closed
and both these clagses should be deleted.

- The same wrong has been repeated in Clause {2) of Bection
89 wherein provision has been made for uneleoted persons to be

appointed as Chief Minister or Minister in a Unit and to be
given a chance to get elected.

Therefore Clause (2) of Section 89 should &Iso be deleted,

Chapter II—FEDERAL LEGISLATURE

The mmﬂr in which the House of Units and the House of
People have ‘been proposed to be constituted is, in the opinion
of this Conference, highly objectionable and exhibits the lack
of principle in many respects. However, in view of the fact that
the political leaders of the various provinoes are carrying on
negotiations in this behalf we do not deem it proper to stand
in their way in any manner and propose to reserve our opinion
on this issue.l |

1, As this Conference was held in J anuary 1943 and the indications of an
acoord between the politicians were available, the Confersnce ref-
rained from giving any suggeation in this respect. Later on the
contlict was resolved in the form of the Pari ty ¥ormula of Muhamm:
Ali of Bogra,—Editor. '
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Section 40, Clanse (1) |

] A person should not be qualified to be chosen io fill o seat in
the House of Units unless he—

(i) s a cilizen of Paksstan :
(i{) has atiatned the age of thirly years ;
(ii3) is able to read and write n some language ; and

- (iv) is entitled to vote in the chotce of a member to fill o seal
i the Legislature of the Unit by which he seeks to be elected ;

Provided that the provistons of clause (i) should not apply in
the case of & Unit which has no legisiaiure of e own. In that
case he must- be a voter in a territorial constiluency in that Unst
for the House of the People.

In this olanse four disqualifying conditions have been enu-
merated in regard to a person proposed to be elected to the
Legislature. So far as Muslim members are concerned, a fifth
condition should also be added in the following words :—

“{g an observer of ‘faraiz’ and desists from ‘fawahish’.”
Section 48, Clause (1) snb-clause (iv)
| The wording of this sub-olause is obectionable inssmuch as
this implies that a member of the House of Units must neces-

sarily be a resident of the very same Unit from where Lo is
elected. Thia wonld be conductive to the perpetuation of pro-
vinoialism among Pakistanis and therefore we propose that the
present construction be substituted by the following : —

- ¢ijs on the electoral roll of amy place in the State of
Pakistan.” | ~ * |
The same is to be found in Clause 4 of Section 47 and it
should also be modified on the above lines.
Section 42, sub-clause (e}
43. A person should beé disqualified for being chosen as, and
'or being, @ member of the House of Unils—
¢) If he has been convicked of any uﬁcﬂtﬂ, olher than Uhose opeci-
el under sul-paragraph (d) ebove, before or after the commen.-
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cement of the Cnn#;‘tuti'u:;, by a competent court in Pakistan and
sentenced lo life émprisonment or imprisonment for nof less than
. two years, unless a period of five years hae elapsed since his release.

Agoording to this sub-clamse anybody who has been con-
victed of any offence snd aentenced to imprisonment for a

period of 2 years or over, would be disqualified for being chosen
ag a member of the House of Units.', The term *any offence’ is

too wide and would cover cases of persons convioted for politi-
" oal reasons. Therefore, we propose that the words ‘any other
offence’ should be replaced by the words ‘offence involving moral
turpitade’.

Amendments op the same lines ghould be made in Section
48, sub-clause {¢) and Section 102, sub-clause (e).
Section 42, sab-claunse (g)

If he has been dismissed for misconduct from service or from
& post in connection with the affairs of the Federation or of a Unit
unless a period of five years or such less period as the Head of the
State may allow n any particular case, has elapsed since his
dismissal, .

This sub-clamse disqualifies a person for being choten as &
member of the House of Units, if he has beon removed, from
Government service on socount of ‘misconduot’. *Misconduct’
is too wide and vague a term and would cover cases of persons
dismissed by a Party Government for political reasons even
though they may not have been guilty of anything involving
moral turpitude. Therefore, after the word ‘misconduct’ the
following should be added :—

| <*|nvolving moral turpitude,”

Amendments on the same lines should also be made in

Sections 48 and 102, sub-clause (g)

Section 50, sub-clanse (d) )

No person should be included sn the elecloral roll for vole ai
any election in any conslituency— . |
(@) if he hay been convicied of any offence other than those specs-

fied under sub-paragraph (¢} above before or afier ihe

commencement of the Constitution by @ compeient court
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Pakistan and sendenced to life smprisonment or fo smprison-

ment for not less than two years, unless & period of fiwe years

has elapsed eince s release. | |

This sub-clause also disqualifies anybody who has been
sonvicted, by a competent eourt, of ‘any offonce’ and sentenced
to an imprisonment of 2 yeara or over. We have the same
objection in this behalf as in regard to the provieion of Seotion
42, sub-olause {¢). Therefore, after the word ‘offence’ the words
‘involving moral turpitude’ should he added.

Section 106, snb-clause {d} should also be amended accord-

ingly.
Section 66, Clause (1)
A member of the Federal Legislature should be required lo

take an oath of allegiance to Pakistan., No member should iake
his seat in either House of the Federal Legselalure uniil he has

taken the prescribed oalh.
This olause provides for an oath of allegiance to Pakistan

to be taken by the members of the Legislature, The members,
we propose, shonld also affirm on oath that in all the proceed-
ings of the Legislature they would exercise their vote honeatly.
Therefore after the words ‘oath of allegiamce to Pakistan’ the

following should be added :—
“‘and also to the effect that he would exercise his vote l:mntly."

The above should be added to Section 118, Clause (1) also.

Part X |

| JUDICIARY

The new sections to the following effeat should be incor-
porated somewherse in this chapter :

(I) *“In the appointment and promotion of every officer
entrusted with adjudication, along with other relevant factors, the
qualities of ‘‘equwa and fadayyun’ and knowledge of Islamic laws
and learning through original sources, should be given due weight
and treated as preferential factors,

This is necessary in view of the faot that in respect of the
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qualities of ‘taqwa’ end ‘ladayyun’ Islam lays even gmter |
emphasis in the oase of officers entrusted with the dispensation
of justice than in the case of the members of the Executive or
of the Legislature. And once the principle has been accepted
that the laws of the State are to be based on the principles and
dictates of Yelam, it is but imperative that those administering
justice according to Islamic Law should possess adequate
knowledge of thuaa lawe,

(2) *‘The Legislature or the Executive shall not hlre the
power to appoint tribunsls.”’

Thias is necessary because it is absolutely against the die-
tates of justive that the Exeoutive should have the power,
directly ar through the Legislature, to set up, to serve ita own
interests, apecial Courts for specific cases or tor cases of a parti-
oulsr nature, or to impose arbitrary restrictions upon their
right of unfettered administration of justice. Many & bad
example of.the objectionable manner in which such power has
been exercised is before us. Therefore this method of eppoint.-
ment of tribunals should be constitutionally etopped and ail

aorts of snite should be referred to the duly established ocourts
.of juatice in the country.

Chapter I-SUPREME COURT
Section 182

The Supreme Court may, in ils discrelion, #runf- special leave

to appeal from any judgement, decree, final order or sentence in
 any cause or matier passed or made by any courl or iribunal in the

territory of Pakistan ; provided that it should not be open to the
Supreme Court to grant special leave to uppeal against any senience

or order passsd by any court or iribunal constituted by or under
any law relating fo the Armed Foroces.

This section deprives the Euprama Court of the power to
grant leave to appeal against the decision of any court or tribu-
nal constituted by or under sny 'law relating to-the Armed
.Forees. In our opinion, this restriotion is against the dictates
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of justice, If the Supreme Court is to be the final Court of
justios in our country, there is absolutely no reason why any-
body in the State, whether civilian or belonging to the Military
or any common oitizen ahould be debarred from any aocess to
that court for sesking justice thereform. If a person is dissatia.
fied with the decision of Military Tribunal why, efter all,
should he not have the right to appeal to the highest Court of
justice ¥ Therefore the following portion of Section 182 should

be deleted : |
- %Provided that...... relating to the Avmed Forces.”

Subject to the provisions made by the Federal Legislalure the
Supreme Court should, as respects ihe whole lervitory of Pakistan,
aave the power to make any order for the purpose of securing the
altendance of any person, the discovery or production of any docu-
ment of the snvestigation or punishment of any contempt of court.

This soction provides for restrioting, through legislation, -
the authority of the Supreme Court to call for any person or
document for purposes of evidence. This olearly implies that if
the legislature enaots any law fo stop the Court from oslling for
evidences or doouments of a particular mature, the Supreme
Court would be unable to do 8o, howsoever necessary its exami-
nation may be for purposes of dispensation of justics. Aocord-
ing to Islam, the Court has the right to call for evidence whi ch
is necessary for the digpensation of justice and it is not per-
missible for anybody in possession of such evidence to conoceal
.16, Therefore, the following words occaring in this section should

be deleted :

“’subject to the provisions made by the Federal Legislatare.”
" “Also, the following should be added at the end of the
mtign : | |

‘"Prnvided that the Executive should have the right to reqguoest
the court to make proper arrangements to ensare the secrecy of an
evidence or document, the pablicity whereof is, in the opinion of
Execative, prejudicial to the safety and ntegrity of the State.”
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| Chapter II-HIGH COURTS
Section 205, Clause (2)

Nothing s thiz paragraph should be consirued as giving o a
High Court any jurisdiciion o quesiion any judgement of an in-
ferior court which 18 nob otherwise subject fo appeal or revision. .

The section is intended to curtial the jurisdiction of a
High Court to the effect that it should not guestion the judge-
ment of any subordinate court which is not otherwise subjeot
to appeal or revision. In our opinion, this limitation upon the
highest court of & Unit is detrimental to the proper fulfilment
of the demands of justice, A High Court should have the fullest
. power Yo take cognizanoe of, and remedy, and shorteoming in
the dispensation of justice that may at any time come to ita
notice in respest of its subordinate courts. Therefore, this
clause should be deleted altogether.

Part XI -

SERVIOES AND PUBLIC SERVICE COMMIBSION
~ Chapter I—-SERVICES UNDER THE FEDERATION
| AND THE UNITS
Section 222, Clause (1) |
No Bill or amendment fo abolish or restrict the profection

afforded io certain servanis of the State in Pakistan by Section 197
of the Code of Criminal Procedure, 1898, or by Sectsons 80 to 82 of
the Code of Civil Procedure, 1908, should be indroduced or moved
in the Federal Legislature or the Legislature of & Unit without the
previous sanckion of the Head of the State or the Head of the Undi,
as the case may be,

In our opinion, this clause is extremely objevtionable. If
‘the servants of the State of Pakistan aro public servants and
not the servants of the Head of the Btate or of the Head of the
Unite, there is no reason why the right of the representatives
of the people to move any bill or amendment to introduce any
change in respect of the rights, powers and privileges of sach

- |
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servanta should be conditioned by previous sanction of the
Head of the State or of the Head of the Unitas.

As a matter of fact it is ignoble enongh that eo flagrantly
unjust a provision as is contained in Seotion 197 of the Crimi.
nal Procedure Code or in Sections 80 to 82 of the Civil Proce-
dure Code should be allowed te remsain on the Statate Book of a
free Pakistan ; And it is even more ignoble that in order to
protect these Seotions, the power of the legislators should be so
restrioted that they may not even move, except with the pre.
vious permiseion of the Head of the State or the Units, a Bill
to amend or abolish any of these provisions,

Therefore this clause must be deleted.

Part XII

ELRCTIONS

It is necessary that it should be provided by mearpa of new
section in this chapter that :

(a) It should not be permissible for the Head of the State or
the Head of the Upits or Government officials to try to
influence public opinion for or against any party or per-
son in matters of election.

(b} 1t should not pe permissible, in matters of election, for
the Prime Minister, the Chief Ministers, Ministers,
Ministers of State, Deputy Ministers and Parliamentary
Secretaries to use official resources or official pressure or
influence publc opinion for or against any party or per-
son by means of official resources or offiefal influence.

(¢} Seats falling vacant in the Central or Unit Legislature

- should necessarily be filled through by-¢election within a
maximum period of 4 months from the date of their
falling vacant.

Section 234, Clause (2)

The Llection Commission should consist of the Chief Election
Commissioner and such number of other Election Commissioners, if

GnY, as the Head of the State may in his discrebion from time fo
A
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time fiz and the appointmsnt of the Chief Blection Commissioner
and other Election Commissioners should, subject to the provisions
of any law made in that behalf by the Federal Legislature, be made
by the Head of the State in his discretion.

This clause leaves the anthority to nppmnt Eleotion Com-
missioners to the discretion of the Head of the State just as in
the case of the Chief Election Commissioner. So far as the
appointment of the Chief Election Commissioner ia concerned
there appears to be no alternative, but with a view to ensure
fairness and freedom in matters of election it would be proper
to ensure that the entire Election Commigsion is not so consti-
tuted as to be protege of the Head of the State.

Therafura we propose that the portion /‘and the appointment
cotrerans in hiz discretion,” be substituted by the following :

“‘gnd the appointment of the Chief Election Commissioner
and other Election Commissioners should subject to the provisions
of any law made in that behalf by the Federal Legislature, be
made by the Head of State respectively in his discretion and on
the recommendation of Chief Election Commissioner.”

With s view to ensuring fair and free eleotions it is also
necessary to add the following at the end of Clause {2) of Section
234 ;

“{1) The office of Chief Election Commissioner should be a
permanent one snd he shovuld be entrusted not only with the work
of general elections in the Centre and the Units but also with by-
elections in respect of seats falling vacant from time to time. It
should also be his duty always to maintain an up-to-date list of
voters.”’

%{2) The statas of the Chief Electmn Commissioner shonld be
the same as that of a judge of the Supreme Court and he should be
subject to the same disabilities as have been laid down in Clauses
{2) and (3) of Section 227 in respect of the Chairman of the
Public Service Commission.”’ |

‘(3) Only such person should be appointed as Chief Election
Commissioner as has worked us a Judge of a High Court for a
mininimum period of three years.”
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Section 239, Clanse (2)

The Election Tribunal should be appoinied by the Head of

the State or the Head of the Unit, aa the case may be, in his dia.
crelion.

This elause empowers the Head of the State and the Head
of the Units to appoint Election Tribunals in the Centre and
the Units respectively. As stated by us in the context of
Section 23, this is detrimental to the free conduct of elections

and therefore the existing Clause nhnuld be substituted by the
following :

‘“The power to appoint Election Tribunals for the Centre and
the Units shfmld vest respectively in the Supreme Court or the
High Court concerned as the case may be.”” |

SOHEDULE I
LIST I (FEDERAL)

The following additional items should be ineluded in List I;
(1) The determination, co-ordination and direction of the
educational policy in accord with the Directive Principles of State
Policy and the estabishment of academic and educational Institu-
tions.

(2) The protection of the basie ideology and mission of the
State in accordance with Directive Principles.

LIST II (FEDERAL)
Item No. 3

Preventive detention in the ferritory of Pakistan for reasons
connected with defence, external affaira or the security of Pakisian,

peraons subjected to jpreuem!we detention under the aulhority of the
Federation, -

~ LIST 111 (CONCWRRENT)
Item No. 3 |
Preventive detention for reasons copnected with the mainien.
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ance of public order, or the maintenance of supplies and services
sssential to the community ; persons aubjected to such delention.

Item No. 8 as existing in these two Lists is highly objee-
tionable. The power of preventive detention as exercised up till
now has manifested itself in laws like the Safety Act and other
Acts of similar nature which are not only repugnant to the
Shari‘ah but are also against commongense and the universal
concept of justice, Even those so eager to retain.these powers
have, during the days when they were powerless, been most
vooiferous in their protest against the use of laws like Safety
Aot, Therefore if the retention of Item No. 3 of Lists I and I1I of
this Schedule is at all considered necessary, the following must
be incorporated somewhere in the body of the Constitution.

“‘If any person §s detained for reasons mentioned in item No.
3, Lists I and ITI of Scheduie I, he should be produced before a
court of law within 15 days of his arrest and given full opportunity
of defence and it should be the authority of the court afone to
determine the period for which he is to be held ander preventive

detention.’*
| ]
SCHEDULE II

TABLE OF SEATS—HOUSE OF THE PEOPLE

In this schedule the figure 88 in the column ‘seats reserved
for Muslims’ agailnst Punjab should be substituted by 87 and a
new column, ‘seats reserved for Qadianis’ should be ddded. In
this new column, figure ‘I’ should he inserted against Punjab.

~ The following shonld be added to the notes to this schedule :

(1) For filling up the seats of Qadianis in Punjab, Qadianis
of other areas in Pakistan should also be entitled to vote and
should be eligible for election.”’

(2} A Qadiani is a person who professes to believe in Mirza
Ghlum Ahmad of Qadian as his religious leader.”?

This is a very important amendment upon whieh we insist
with all the ﬂmphasia'nt. our commmand, It is in no manner
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proper for the constitntion-makers of our country to be obli-

vious of the peculiar conditions and the social problems ocon-
fronting ues in this respect and to frame & constitution on the

hasie of their porsonal views. ‘They must not be unawaro of how

delicate and tense the situation has become in areas where 6

copeiderable number of Qadianis are living along with Muslims.

They should not hehave like our erstwhile ru'ers who did not
oare to take cognizance of the Hindu-Muslim -pl‘ﬂblﬂlﬁ “until the
four corners of undivided India had become bleod-stained on
aocount of the Hindu-Muslim disturbances. For our constitu-
tion-makers, belonging to this country as they do, it would be
a tragic blunder that they should refuse to take notice of &
problem which needs an urgent solution and wait until such
time as they find that it has grown into & wild fire. What has
added considerably to the delicacy of the problem is that while,
on the one hand, Qadiania try to pose themselves a8 and mix
with Muslims, on the other hand, they stand not only aloof
from, but a8 rivals of Muslims by virtue of their ereed, religious
practioes and collective organisation and openly dub all the
‘Muslims a8 ‘guﬁra’. The remedy even today lies in deolaring

"~ them a minority altogether separate from the Muslims as had

been proposed by the late Allimsa Igbsl twenty years back.

Similarly, the words ‘and Qadianis’, should be added to the
end of Section 1 of the Repott of Minorities Committee. '

- The Report on Fundamental Rights too, which waas presented
in 1950 and hastily adopted, must be amended to the efféct that
the following portion eccurring in Section 3 thereof is deleted :

‘except in case of an external or internal threat to the
‘security of the State or other grave emergency.”

The above proviso is inﬁanded to suapend the right of "
habeas corpus. Ielamic Shari‘ah does not allow, in any gireum-
atances whatespever, that any Muslim or non-Muslim eitizen
should be deprived of his right to move the highest court for
redress against unwarranted detention.

It is also necessary tbat Sections 4, 7 and 9 of the ‘Funda-
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mental Principles of an Islamic State’ (Appendix No. I) formu-
lated at Karachi in January, 1951, by accredited ‘Ilamd of
various sohools of thonght are incorporated at some snitable
Place in the Constitation. .

Annexure No. 1

In our opinion Section 4 should read as under :

“In the event of an objection bein g raised against the
interpretation and definition of the Qur’in end the Sunnah, the
matter should be referred to a Bosrd of experts of Islamic Law
{(*7 hmu-e-Pﬂkimn] and the Legislature ahould be bound by the
verdict of this Board.”

Similarly in Clanse (1) of Section 5 relating to the com.
position of the Board our amendments are as under :

“Pakistan Government should call for the name of the
Ulama of Pakistan from such religious organisations of ‘Ulama
58 have been working on Central and Provincial levels in a
regular manner sinoe after the establishment of Pakistan and
whose organisations are intact up till now and the Head of the
State should notify their names.”

If by the term ‘experts of Islamic Law’ are to be meant
‘Ulama-§-Dtn’, then they should have this much of dignity and
Power that their verdioct is treated final and decisive. We do
not agree with the proposal in its present form that just for the
interpretation of the Qur*in and the Sunnak ‘Ulama should be
agsociated with the Supreme Court as it is futile that they
should be sssociated with the judges of the Supreme Court only
for the interpretation of the Qur'an and the Sunnab. However,
if ‘Ulama are appointed as Judges, i.c., Qadis to adjudicate
upon important religious matters which becoms an impending
necessity then it would be proper enough, '

Signatories ;—

Manlana Abul Hasanat Qadri.
Maulana Mohammad Abdul Hamid Al-Qadri Badauni,

Mufti Muhammad Sahib Dad,



Appendix 1II

Comments on thé Draft
Constitution of 1956

AFTER the establishment of the second Constituent
Agsgembly in 1955 thé task of Constitution-making
was restarted. Chaudhri Muhammad Alj presented
his Draft Constitution in the 'beginning of 1858,
Maulana Maududi, in consultation with his asgociates
prepared detailed comments on the Draft and for-
mulated concrete amendments to it.

~ Before releasing these comments for publication
Maulana Maududi tried to ascertain the viewpoint
of other important sections of the country and  was
eatisfied that no material difference existed between
their viewpoint and that of his own as contained in
these comments. These comments and amendments
are given in the following pages.— Editor.



COMMENTS ON THE DRAFT
CONSTITUTION OF 1956

Part IL.—FUNDAMENTAL RIGHTS
. Preventive Detention

In Part IT the following things are highly _uhjmt_.innabla —

Under Article 7, Clause (4) of the Constitution Bill a party
in power can arm itself with such repressive laws under which
it may detain a person for any length of time without a trial
and without providing him any opportunity for defence. This
Artiole gives unqualified liconce to the Executive to detain
anybody for three months without sny let or hindrance what-
soever. And for a longer detention the only restriotion im-
posed is that his case will be put up (evidently ex parte} before
an Advisory Board. Now, if the Bosrd, sppointed for this
purpose by the Exoecutiye itself, opinea that there exists suffi-
cient cause for snch detention, the Government may keep the
accused in jail for as long as it may desire. Moreover, this
Article authorises the making of laws under which people may
be kept under detention for an unlimited period of time even
without obtaining the opinion of an Advisory Board. We
may be excused for this if we say that this article is muoh
more oppreasive than Article 22 of the Indian Constitution on
which it appears to be based. Under the corresponding Indian
Article; the Executive is at least bound to let the detenue know
the grounds of his detention and to provide him with an
opportunity to clarify his position before an Advisory Board.
But here, in our Islamic Republie, which should have  been
more liberal and just than a nen-Islamic S8tate, the defenue is
not being given even that much opportunity. We are of the |
view that detention of & person without trial and without
providing him any, much less full, opportunity to defend him-
solf i8 the very negation of justice. As a matter of fact
there should be no place for preventive detention in an Islamic
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Conatitution.  But if our rulers insist upon possessing
this power it must necessarily by subject to the following
conditions :—

(#) that the person arrested under any such law shall be
produced before a court of law within & period of 15
days and a definite charge brought against him ;

(¢4) he shall be afforded full facilities of defonce ; and

(¢#f) only a court of law, if satisfied as to the guilt of the
accused, shall have the power to order detention and
decide the period for whioh he sheuld be detained.
An Advisory Board, even if consisting of High Court
Judges, cannot and should not, be given the power to
express ex parle opinion ageinst a delenue on the
banis of mere police reports and without hearing the

other side.

Restriction on Freedom |
Articlea 8, 9, 10 and 11} provide on the one hand, freedom

of speech, assembly, asacciation, movement and right to hold
property, and on the other, power has been reserved for the
making of laws which may impose all sorts of restrictions on
these freedoms. In this connection too we may be exocused
for the statement that these four Articlee of our draft Con. )
~stitution &re much inferior as compared with the correspond.
- ing Article 19 of thé Indian Constitution. While the Consti-
tution of India allows the imposition of only ‘“reasonable
restrictions’’ on these freedoms, cur draft Constituticn allows
full liberty for the imposition of “any restrictions” on them.
And this makes a world of difference in the two. It iz evident
that if the word ‘restriotions” ia qualified by the word
“‘roagonable’’ the matter becomes justifiable and the courts. of
the country can nullify or set aside any restrictions which are
not found to be reasonable. On the other hand if allowance
is made for the imposition of “any restrictions”, 8s has been
proposed in the said Artieles, the matter will fall cutside the
jurisdiction of the courts and an unaﬂrupuluua party or group
in power can got un«hmltad licence to suppress its opponents
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by imposing *‘any restriotions™ it likes on their freedom of
speech, expression, asserbly, agsociation, movement and right
to hold snd dispose of property. It can even confiscate
their property snd crush them in whatever manner it likes.

We, tﬁersfar&, demand that in our Constitution the ‘words
spemsonable rvesfrictions”  should  be substituted for ‘any
resrictions’, |

Part III—DIRECTIVE PRIN_CIPLE: OF STATE POLICY
The Qu;stiun of Interest

In Part III the following amendments should be made :—

Article 25 of the Constitution Bill is silent about the elimi-
nation of Riba (interest) while the corresponding Article of
Conpstitution prepared by the previous Constituent Assembly
provided for the «glimination of Riba as and when it méay be
possible to do o’ Considered from purely Islamio point of
view, praoctising of Riba is much more heinous & crime than
gambling, use of liquors and prostitution. Islam views it
with so much abhorrence that ite culprits have been given
wltimatum of war on behalf of God and His Prophei. In fact,
of no other sin such a serious view has been taken by the
Bock of God. What then is the resson jor deliberately ex-
cluding it from the Directive Principles of State Policy 1

Separation of Judiciary and Execntive

- Article 30 which prnvidan for the separation of Judiciary
from the Executive, does not give any time limit for the imple-
mentation of this clause. The former Constituent Assembly

had fixed three years for this purpose. Why should not that
be adhered to ¥

_ Part IV : Chapter 1—THE FEDERAL GOVERNMENT

- 'The following provisions of this part are objeotionable in
our opinion and we regard them very dangerous for the coun-
try. We urge with all the emphssis at our command that
they should be properly amended :-— '
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In clavse (3) of Article 32 it is provided that notwithstand-
ing the expiration of his term, the President ahall continue to
hold office until his suocessor enters npon his office. No doubt
there is a similar provision in Article 56 of the Indisn Consti-
tution also but that can be no argument for its incorporation
in our Constitutions. We must frame our Conatitution accord-
ing to our own genius and the light of our own experience and -
our own principles of political behaviour. 1t will be enor-
mously dengerous to constitutionalize the continuance in office
{even for one single day without election) of a person who has
been empowered to dissolve all and each of the three Assem-
blies which jointly oonstitute the electoral college for his
eloction. The President must necessarily vacate his office on
the expiry of his term. And in case the election for the Presi.-
dentship is not complete by the end of his term, the vice-
President may temporarily take over his duties. And in order
te avoid the possibility of both the offices falling vacant at the
game time the term of office of the President and the vice.
President may differ. (For example, the first vice-President
mey remain in ofiice for 2} years),

President’s Unlimited Powers

Acticles 35, 37 and 40 empower the President to dissolve
the National Assembly and dismiss the Prime Minister. This
is obviously the way of dictatorship and not of democracy. As
provided in the Bill the President will not be directly elected
by the people, but indimt_:tly.by the Hatinnlalraud - Provincial

Asgemblies. And to give him an unqualified and unlimited
power to dismiss the Cabinet, and dissolve the National
Assembly elected by the people (which is the qlac.tt_:rr'all college
for his own eleotion), amounts to no less than ari:niﬁg him with
the power to instal himself as a dictator. Any scheme which
gives so much power in the hands of a single individual 1s
abeolutely unjustifiable and cennot be tolerated even for a
single moment much less keep the door opsn to this danger
for full six months' These provisions can at any time iurn
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the conntry into a hot-bed of conspiracies and intrigues, and
an ambitious President with the support of a few ambitious
highups in the mservioes of the country ocan at any time turn
the Cabinets and the Assemblies into mere playthings. The
experience that we have had in the recent past of the use. of
this power should be sufficient to open our eyes. The pro-
visions made under Article 35 to impeach the President and
remove him from office cannot be relied upon as an effective
aa.faguard againet this danger. On the nuntrary, they may
have a diametrically opposite efect and may iucite & President
to diesolve the National Assembly simply to forestall a move

for his impeachment,

We, therefore, plead that the President should nok at all be given
the power lo dissolve the National Assembly or dismiss the Prime
Minister. As regards the Prime Minister +f should on the confrary
be explicitly provided in Article 37 that he shall conlinue in office
80 long as he enjoys the confidence of the magjorily nf the members of
the Naitonal dssembly,

President’s Assen_t

Artiole 58 as proposed in the Constitution Bill can ore-.
ate ties in legislation. 1t shonld be so worded ag to provide
that in case the President wants to withhold hiz assent to any
Bill; he should make & declaration to that effect within 15 days
and should return the Bill to the Assembly with his message,
if any, within & period of 30 days, It shounld also be explicitly
provided that if the Bill ie again passed by the Assembly with
or withou! an amendment the President ghall give his assont
within a period of 156 days. Under the Artiocle in its present
form a Prepident may - delay & Bill passed by the National -
Assembly for any length of time.

_Furthﬂrmurﬂ, it is nowhere provided that the President
will exercise his powers other than his discretionary powers, on
the advice of his Council of Ministers. Thig iz a grave omission
which should Le regt,iﬂad.
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Part V..-THE PROVINCES

- Governor’s Powers

“In this part the following changes are NSCesSary :—

Clause (8) of Artiole 63 empowers the Governor to remove
the Chief Mipister of the Provinee from his office ‘at pleasure,
~ And Clauses (1) and {2) of Article 81 authorise the Governor
to dissolve the Provincial Assembly in his discretion. - The
bestowal of these autooratic powers on the Governor is a8 wroog
a8 the bestowal of these powers on .the President under the
aforesaid Artioles 35, 37 and 49. In fact such unlimited powers
of the Provincial Governors enhance the danger of dictatorship
in the country msnifold. Under the proposed Constitution the
Governors are not to be elected by the people or even by
Asgemblies. They will be appointed by the President presum-
ably in his discretion and hold office during his pleasure. 1t is
not mentioned enywhere in the Bill that the President shall
appoint or dismiss them on the adviocs of his Council of Minis-
ters. Thus the Governors will be completely in the hands of the
' President who will exeroise complete control over them, Now
just imagine : the President is empowered to dissolve the
National Assembly, dismiss the Prime Minister at pleasure and
has the Provincial Governors with the authority to dismiss their
Chiof Ministers and dissolve the Provincial Assemblies comples -
tely under his thumb; furthermore, notwithetanding the expira-
tion of his term, he can legally continue in his office until a
sucoessor who can be elected by the said Assemblies alone, is
there t0 enter upon his office.  Does if require any argument lo
make one understand that with the help of these provisions demo-
cracy con be put to an end by one stroke of pen, and a parind'nf
six months which can legally intervene between the dissolution
of Assemblies and their re-eleotion is sufficient for manoeuvring
the elections to the desired end 1 Will it be advisable to keep
the door open for such dangerous possibilities ? Therefore, here’
too, we plead that the Governors should mnol have the powers tlo
dissolve the Provincial Assembdlics or dismiss a Chicf Ihghister,

-
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The Chicf Minislers must continue in office as long as they
enjoy the confidence of the majority of thesr Assemblies.

Governor’s Assent

Artmla 88 does not make it binding on the Governor that in
cage they wish to withhold their assent to & Bill they shouid
make & declaration to that effect and return the Bill to the
Apsemblies with their message within a specified period. More-
over, no time limit is fixed during which the Governor muast
assent to & Bill which has been reconsidered and passed again by
ths Agsembiies with or without amendment. Therefore, here
too, amendmenia similar lo those suggested under Article 56 should

be made in order to check undue delay in the passage of Bills,
| Part IX.—THE JUDICIARY
- Appeal Against Military Conrts

Article 170 empowera the Supreme Court to grant special
leave to appeal from any judgment, decree, order or sentence of
any court or tribunal in Pakistan. But it oxpresaly bars the
Supreme Court even from looking into the decisions and orders
of the Military Courts and Tribunals. This is clearly contrary
to justice. If the Supreme Court ia to be the final! repository of
justice in the country, every aggrieved person whether a eivilian -
or a military man should have the right to appesl for redress to
the Supreme Court if he feels that any lower court {oivil or
military) haa failed to do him justice. So far as we are aware,
both in England and in America the highest courts of appeal
have this power and there is no earthiy reason why the Supreme
Court of a country striving to become an Islamic Republic should
not be given this power. Dherefure, the words “other than a Court
or Pribunal consistuted by or under any law relating to the Armad
Forces’’ should be deleted from this Article.

Ammtment of Jndges

Article 174 lays down that the High Court Judges shall be
appointed by the President after conwsultation with the Chisf
Justice of Pakiatan and the Governor of the Province to which
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the appointment relates. We consider the intervention of the
Provineial Governor in the appointment of the Judges of the
High Courts to be very objectionabla. If the Judiciary ia to be
independent of the Executive, there is no reason why the heads
of the Provinoial Governments should have anything to do with
the appointment of the High Court Judges who have to safe-
guard the rights of the people against the Provincial Executive
also. Tt is wrong in principle as well as derogatory to the dig-
nity of the High Court &nd may even exercise an unhealthy
snfluence over the Court’s powers to dispense justice in a free
and unfettered manner. Therefore, the words ‘‘the Qovernor of
the Province to whick the appointment relates” should be deleted
from Article 174 (1)..

Part XI.—EMERGENCY PROVISIONS

In this part of the Bill the following Articles are objection-
able and should be properly amended :— )

Suspension of Fundamental Rights

* Article 200 empowers the President to suspend cortain or
oven a]] the fundamental rights as well as the right to move any
court including the Supreme Court for the enforcement of rights
~ conferred by Part II of this Constitution. We are of the opinion
that this, in conjunction with cerlain other Articles of this Con-
stitution completes the scheme which makes the establishment of
dictatorship possible at any moment. Just imagine the state of
things : the President dissolves ths Central and the Provincial
. Assemblics and dismisses the Ministers ; if the people iry o pro-
test agaénst this he proclaims an emergency and imposes ‘‘any
restrictions” on freedom of apeedh, expression, assembly, associa-
tion, procession, and puts behind the har ‘‘the more dangerous
clements” including the deposed Ministers and influential mem-
bers of the Aasemblies ; bans the parties, f any, in the couniry
and confiscates all their property. And if the people try to knock
the door of judiciary for redress, the President under this Ariscle
guspends even this right of the people and thiz power of the .
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Courts including the Supreme Court,  Perhaps only a miracle can
save the country from dictaforship under these circumsetances.

Have the Hon'ble Members of the Constituent Ansembly
presnmed that angels alone will be elected to the Presidentship
- of the country and that none throughout the country excepting
the President—not even the Central Ministers, nor any of the
300 members of the National Assembly, nor the Judges of the
Supreme Court—ean be trusted in times of emergency ¥ If the
Hon’ble Members of the Constituent Aesembly really hold thia
opinion about themselves and their nation what is the necesgity
of staging this show of democracy ? The best thing in this case
would be to just elect some angel as President and entrust to
him with full confidence all the judicial, exeoutive and logisla-
tive powers for lifs and then beseech him to nominate another
angel to succeed him after his death.

We are fully alive to the need of setting some sort of rest-
rictions on the fundamental rights and of the necespity of em-
powering the Executive, in times of emergenoy, with powers
- wider than those enjoyed by it in pormal times, but no human
being should be given such absolute powers a little misuse
whereof may endanger the very freedom and liberty of the
entire nation,

Proclamation of Emergency -
Under Clause (2) of Article 203 it has been provided that
the validity of any proolamation of emergency shall not be
questioned in any court., We are of the view thqt the jurisdic-
tion of the Supreme Court to see into the validity of this mat.
ter should not be barred. When the circumstances which can
Justify the proclamation of an emergency have been described in
Article 199, there musi necessarily be some court in the country
which should have the powers to judge whether these  circumstances
did or did not in fact exist at the time of the proclamation. Further-
more, there should exist some remedy in the Constitutjon
against an unjust proclamation of emergency specially when the
National Assembly too iz not in existence, Therefore, the words
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ctother than the Supreme Court” should be added af the end of
Clause (2} of Article 203.

Part XII.—GENERAL PROVISBIONS

Iulnml;c Provisions

Chapter I of this Part deals with the Islamio Provisions,
and Article 205 forma the only basis an which will rest the
possibility or otherwise of establishment of an Islamic Order in
the country. Therefore, this Article deserves our ppecial atten-
tiop and it is our duty to carefully consider whether this
Article helps and if %0, to what extent, the achievement of the
objective which "prompted the demand for an Islamio
Constitution. . |

-(}‘lnuaa (1) of thia Article declares that ‘no law shall be
enacted whioh is repugnant to the Injunotions of Islam as laid
. down in the Holy Qur’un and the Sunnah and the existing laws
shall be brought into conformity with such ‘Injunctions’. This
provision in itself is nco doubt most satisfactory. But the
following Clause (2) lays down that effect shall be given to the
provisions of Clause (1) ONLY in the manner provided in Clause
(8). And Clause (3) is as under :— | |

«“(3) Within one year of the Constitution Day, the Presi-
dent shall appoint a Commission :—

(@) to compile, in a saitable form, for the guidance of the
" National Assembly and Provincial Assemblies such

Injunctions of Islam as can be given legislative effect,
and

(b) to make recommendations :—

() as to the steps and stages by which: the Injunc-
tions of Islam should be given effect ; and

(i¢) as to the bringing of the existing laws into confor-
mity with the said I1junctions.

The Cn_mmiaﬁiun ghall enbmit its final report within 5 years
of its appointment, or may submit any interim report earlier.
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The report, whether interim or final, shall be laid before the
National Assembly within six months of jta receipt, and the
‘Assembly. after considering the report shall enact laws in res-
pect thereof," |

When we ponder over the procedure enumerated in Clauge

(3) of this Article we fesl that this Clause takes away almost
all that was provided for in Clause (1).

In this scheme the following four drawbacks are quite
evident :— |
" Firstly, even after the Constitution Day for at least
Seven years there will be ‘full liberty’ for the making of
- laws repugnant to the Holy Qur’in and the Sunnah and
Clause (1) of this Article with all ite comprehensivenass
will not be able to affect such legislation in the country in

any way.

Secondly, even after the lapse of thia period of seven
years it will not be open to anybody to challenge any law
in any court on the ground of ite repugnancy to the Qur’in
and the Sunnak, because the word “ONLY” in Clause (2)
prohibita that also.

+ Thirdly, the Injunotions of the Qur’dn and the Sunnah
once compiled by the Commission appointed by the Presi-
dent, will presumably serve as the sole source of Islamic Law
and it will not be open to argue against any law from out-
side it even on the basis of the Holy Qur’in and the

- Sunnah, as the word “ONLY” appearing in Clause (2) will
preclude that also, | ’

Fourthly, it is true that after six and a half years the
report of the Commniission shall be Iaid before the National
Asgembly, but it will stil] depend on the sweet will of that
Assembly as to what extent it should take cognizance of
that report in enacting laws, and how Iong it should take
in bringing the exinting laws into conformity with the said
‘njunctions.
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These are the reasons whioh compel us to submit that the
proposed Article in ita present form instead of mesting the de-
mand of the people for an Islamic Constitution practically
amounts to an attempt to hoodwink or at least delay it for an
unknown pericd. We do not at all allege that this is the result
of any such deliberate attempt. On the other hand we are
confident that the framers of this Bill had no such intention.
Therefore, we hope that they will welcome suggestions to make
this Article more effective and practicable for securing the
desired end. Tt ie with this end in view that we suggest the
following form for this Article :—

“Article 206. (1) No law shall be enacted which is
repugnant to the injunctions, directives and the basie teach-
ings of the Holly Qur'in and the Sunnsh {(horeinafter
referred to as the Injunctions of Islam) and if any objec-
tion is raised in any legislature that a Bill or any part of

it is repugnant to the Islamic Injunctions, it shall be
decided upon by the majority of the Muslim members of
that Assembly. -
(2) In the case of Money Bills effeot shall be given to the
- - provisions of Clause (1) of this Article in the manner
prescribed in Clause (4) below.

(3) The existing laws shall be brought in conformity with

" the Islamio Injunctionn, in the manner preseribed’ in’

Clause (4) below,

' {4) Within a year of the Constitution Day the President
shall appoint a Commission consisting of equal number
of experts of Jalamic law and experts of modern law
and administration to :— .

(@) compile in a suitable form an autheniic code of
Islamic Injunctions for the guidance of the Nation-
al Assemblies, and

' {b) make recommendations :

(4) as to the steps and stages by whioh Claure (1)
of this Article may be applied to the Money
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Bille, and

(/1) as to what improvements ate desirable in the
oxisting laws from the Islamic point of view
and the steps and stages by which they should
be brought in conformity with the Islamic
Injunctions within a maximum period of ten
years.

This Commission shall present a report each yesr, snd

- will complete itz work within five years of its appointment.

The annual reports of the Commission shall be presentod

- before the National Assembly within six months of their

receipt and the Apsembly, after studying tliem, shall enact

guch laws as may be necessary under Clauses (2} and (8).

The Clause (4) of the existing Article 205 may be numbered

as Clause (§) and the last explanatory note retained as
such.

Our above-mentionad proposal, on the one hand, solves all
those Qdiffienlties for the solution whereof suthors of the draft
Constitution have worded Article 205 in its present form and,
on the other hand, it does away with all the drawbacks that we
havs pointed out above. Now the only question that remains
to be solvel is as to who should act as & final authority to
decide whether a law is or is not in conformity with Islam ; the
" Supreifna Court or the Legislature itaelf T We ars of the view
that the best solution ts the same which was unanimously propos-
ed by the Conference of 33 ‘Ulama in 1953, i.e., like all other
constitutional disputes, the dispute as to whether a law is or is
not in conformity with the Islamies injunotions should be
decided by the Supreme Court and for the first 10 or 15 years
five ‘Ulama should be appoited to help the Supreme Court in
degiding such disputes. Anyhow, if the members of the Consti-
tuent Assembly are not at all prepared to accept this proposal
thon Phe only acceptable solution is o leave it tolhe decision
of the majority of the total number of Muslim members of the
Legislature, o |
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PART XII : CHAPTER V—MISCELLANEOUS

The following Articles too, are objectionable and should ba
suitably amended ;—

Martial Law

Article 214 will, for the firat time in our constitutional his-
tory, confer constitutional basis for the impoaition of Martial
Law in the country. Even in the British days the Constitution
was silent in this respect. A provision in the Constitution for
the imposition of Martial Law iz not objectionable in itgelf,
what is being objected to is the way it is being prnndad for,
On the one hand the Article is silent az to the ciroumstances in
which Martial Law may be imposed, and does not impose any
restrictions on its nature, extent or duration, and on the other,
it empowers the parlinment without any restriction not only to
indemnify any person in respeot of any act done during Martial
Law but also to validate all sentences passed, punizhments
inflicted, forfeitureas ordered or other acts done by the Martial
Law authorities. The fact becomes all the more painful when we
observe that our consitbuion-makers do not seem prepared to allow
 even as much latstude lo their own naiton as its British CONGUErors
allowed it in the worst of times, Regulation 10 of 1804 which
the British Government promulgated at a time when it was at
war. with the people of India, empowered the Government to
impose Martial Law only in the following two cages :—

(¢} In case of war, or

(¢¢) open rebellion in the country,

‘And even under these circumstances it permitted the mili-
tary courts to try only those persons who were arrested while
taking part in an armed revolt againat the Government or were
naught openly helping the enemy. With the exception of thess
two types of people, with respect to all others, howscever
seriously involved, Lord Wellealey issned cloar instrnotions that
the military. officials could only arrest and detain them for

delivery to the civil authorities for trial. Moreover, Indemnity
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Acts passed by the British Covernmeht always indemnified only
-those acts of the authorities which might have been performed
in good faith. But our Constitution Bill neither preseribes any-
- ponditions for the imponition of Martial Law, nor places any
limit on the powers of the Military Courts, nor qunliﬁes the acts
to be indemnified with the epithet of ** done in good faith.”

The Hon'ble Constitution-makers should not forgel that they
are making a Consiituiion not only for itheir country and nalion
but also for themaselves and their coming generations. We, there-
fore, request them to amend this Article in the light of the
following suggeations :— :

{1} Only those aots should bo allowed to be idemni-
fied which may have been performed in good faith and were
neceasary for the reatoration of law and order.

(2) There should either ba no provision for validation
of sentences, punishments and confiscations inflicted or
ordered by the Martia! Law authorities or a right of appeal
againet them in the High Court or Supreme Court must be
granted ; and

(3) At the end of this Artmle, the following clauses
should he inserted :—

(a) Martial Law ocan he imposed through & proclama.
tion by the President :
{t) in case of open rebellion in the country and

when the civil authorities have failaed to restore
order or,

(¢2) in times of war for purposes of defence.

- (b) Martial Law shall remain in force ocly so loog as
the civil authorities are not able to take over the
administration,

(c) The Martial Law authorities shall do no more than
the rostoration of law and order,

{d) The Martial Law Courts shail have no jurisdiction
over ¢ivilian citizens unless arrested in an arméd
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revolt or found actually helping the enemy.

(¢) Martial Law regulation or orders shall not apply
to aots done before the promulgation of Martial
Law.

WITHOUT THESE AMENDMENTS THIS ARTICLE
CANNOT BE ACCEPTABLE.

Artiole 216 gives absolute powera to the President to par-
don or commute sentences passed by any court or authority,
This power of the President, too should be exercisable within
the limits preacribed by the Holy Qur’in and the Sunnak. This
was what the former Conatitutent Assembly had provided iu its
draft and there is no reason why the present Assembly should
depart from that.

Part XII: CHAPTER 6—INTERPRETATION |

Oath

Artiole 224 lays down that where under the Constitution” s
person is required to take or subscribe an oath, he may make
and subsoribe an affirmation. This Article should apply to the
non-Muslims only. A Muslim must take the preseribed oath.
Therefore, the words “‘other than a Muslim’ should be inserted

after the word *'person’ in this Article.

SECOND SCHEDULE

The forms of oath proposed herein require revision. Many
important components of the oaths preseribed by the previous
Conatituent Assembly have been omitted from the forms pre-
scribed by this Schedule. There is no reason why the Muslim
signatories should avoid the taking of these oaths. We, there-
fors, demand that the forms of Oaths prescribed in this
schedule be brought in conformity with those proposed by the
former Copstitvent Assembly. |
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FOURTH SCHEDULE : PART 1I
Disqualifications . ,

All persons sentenced to two or more years of imptison-
ment have been disqualified for being elected as members of the

National and Provincial Assemblies. This disqualificaiion should
be Limited tn only those persons whe may have been imprisoned for
- commilling any offence ‘‘tnvolving moral turpitude.” The former

Coupstiutent Assembly had accepted this proposal in the pro-
puqﬂd draft. .

SOME ADDITIONS

Pacts and-Agreements

It should be expressly provided in the Constitation .that
Pacts and Agreements with foreign countries shall be placed
before the Parliament for appraoval and ratifieation.

General Elections

The Constitution should alse lay down the time-limit
within which after the Constitntion Day, general eleotiona shall
~ be held thronghout the country.



Appendix 1V

- Comments on
1956 Constitution

Phe Second Constituent Assembly of Pakistan
passed ‘The Constitution of the Islamiec Republic of
Pakistan’ on 29th February, 1956 and the Governor-
General gave his assent to it on 2nd Mareh; 1956,
Thie Constitution was enforced from 23rd March,
1956. Manlana Maududi’s views on it can be known
from the Resolution moved by him in and adopted
by the Majlis-e-Shura (Central Executive Council)
of ex-Jamaat-e-Islami, Pekistan on 18th March
19056 in Lahore. Because of its hislorie value this
Resolution {whioh whe released to the Prese in the
form of a statement of the said Majli-: is roproduced
hera in this Appennix,—Editor.
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- LAHORE, March 18: Majlis-o-Shura, Jamaat-e-Islami,
Pakiatan, has issned tha following Preas Statement on Pakistan's
Conatitution :

MAJLIS-E-SHURA, Jamast-e-Islami, Pakistan, offers
thanks to Almighty God thiat after a long struggle stretching
over eight years and passing through various dangerous stages
the question of the future Constitution of the country has, at
long last, been settled in & manner which, to a great extent,
the aspirations of Islam-loving democratic people. In apite of
all its drawbaoks the Constitution of the Islamic Republic of
Pakistan &8s passed by the Constituent Assembly on 29th
February and assented to by the Governor-General on
2nd March, 1958 is for several reasons acceptable and
satisfactory.
| Firstly, with the coming in force of tlna Constitution the
- period of our slavery in this country finally comes to an end.
The sovereignty that was transferred to us in August 1947 from
the British Parliament, did not directly devoive on the people
of Pakistan. Instead of that it was entrusted to the Constituent
Assembly and it was left to that body to decide in what manner
or shape it should be transferred to the people. For a number
of yeara the Constituent Assembly felt reluotant to relinquish
this sacred trust to its rightful recipients. When at last under
public pressury it was just on the verge of trnnafarriﬁg the trust
to the real beneficiaries, the then (Governor-(leneral dissolved
it in October, 1954 and, as a result of a judgment of the
Federal Court, the sovereign power of the country was declared
to vest not in the Conatituent Assembly which could be said to
possess gome representative charaecter, but in the Governor-
General who represented nobody snd was himeslf appointed by
the British Crown. Thus our Freedom wuas, as a matter of
fact, mortgaged, first, with the Constitu. Assembly and
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thoreafter with the Governor-General. Now the aseent of the
Governor-General to the Consfitution of Pakistan is tanta-
mounnt to an act of redeeming the mortgaged Ireedom of the
country after which we are, now for the first time, to really
have our share of the blessings of freedom. Consequently,
should such an opportunity present itself even with some dis-
oount, no well-wisher of this country will refuse to avail of it.
Becondly, the Preamble of the Constitution, its Directive .
Prinociples and Article 198 of the Conatitution have finally and
nnequivocally settled the 8.year old struggle between the
JIslamio and anti-Islamie trends in favour of the former. And
the fact that the future system of life in ‘this country has to be

shaped on the basis of Islam and that the: Qur’in and the
Sunnah shall ever reign supreme here has been so firmly em-
" bodied in the Constitution of the country that no worldly

power shall, Insha Allak, be able to obliterate it. This in
itself is & great victory for whioh all 4dile-Iman (believera i.c.,
Muslims) should feel felicitated and thank Almighty God.
After nearly 200 years of domination of ‘]_f‘ﬁfr' it is for the
first time that the sovereignty of Almighty God and the legal
supremacy of High faith (Din) has been acknowledged in our
Constitution. Agsein, it is for the first time that this epoch-
making decision has been incorporated in the Constitution of
the State that un-Islamic laws will not be valid, that all laws of
the British period will be brought in conformity with the Qur'an
and the Sunnah, and that no legialation whioh is repugnant to
the Holy Qur’an and the Sunnah shall be enacted in future, Not
only that, it is for the first time after the Khilafat-o-Rashidak
that the governmental authority of an Isalamic State has passed
into the Hands of the common people instead of royel families.
Thia great revolution has indeed changed the course of history
and has given birth to new era which, if we desire (and God
helps us) can, with the grace of God, be turned into a second
golden age in the history of Islam. No doubt, the method of
implementing these provisions is not commensurate with . their
grandeur ; and it is a pity that the methods of making these
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provisions effective as suggested by the Islamic parties have
not been accepted. Furthermore, the methoda proposed in the
new Constitution is such as will be effective only if rikht sort
of persons are elected by the electorate. Anyhow, if the
Islamic ideology is supported by an awakened and strong
public opinion,-and the people- continue to return such re-
presentatives in the mmiﬁg elections as are capable of and
determined to work for Islam, then even this method ocan be
utilised to achieve suoh results as would transform Pakistan
into an ideal Islamic State in a foew years.

Thirdly, from a demooratio point of view too the Constitu-
tion is to a large extent satisfactory. The balance between the
Executive, the Legislature and the Judiciary has been almost
equitably and fairly maintained ; in the form of an Election
Commission, a very good provision has been made for holdmg
elections ; proper cheoks have been provided to prevent the
political parties from unduly interfering with and influencing
the Services ; and not much niggardliness has been shown in
conoceding the fundamental rights to the people and guarantee-
ing their enforcement. Although along with these bright
gpota the Constitution has a good many objectionable features
also—some of which are very dangerous indeed-—for instance,
preventive detention, complete suspension of fundamental righta
during an emergency, unlimited powers of promulgating
Martial Law and enacing indemnity laws disqualifying a person
sentenced to imprisonment of two years or more from being
elected to the Assembly irrespective of whether he may have
‘been sentenced for committing an offence involving moral
turpitude or on political charges, and absolute powers of the
President to grant pardon and reprieve which may even
transgress the limits presecribed by God, yet all thess and
other defeots (not enumerated here) cannot t‘iﬂﬂstﬂ}utﬂ & suffi-
cient or valid ground for rejecting the Constitution especially
&8 the methods provided for amending the Constitution is
quite easy. 1t1is open to the people atrany time in future to
elect such revresentatives as are prepared to run the admiuis-
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teation of the country without the | .Ip of repressive laws and
undue authoerity and thereby remove these black spots of the
Constitution, -

- Fourthly, this Constitution has to a very great oxtent
satisfactorily settled the controversy over the distribution of
powers between the Centre and the Provinces which had been
raging for a long time and which had particularly created dan-
gerous conditions in-East Pakistan, The distribution of powers
has now been effected in such a balanced manner that, while
the Provinees havo' been given practically wll the necessary
powera, the Centre has not been allowed t& be weakened so as
to endanger the solidarity of the country in any manner. All
the same, if experience shows any defeots in this distribution
of powers and the practical requirements of any part of the
country call for a change therein such a change will not
be very difficult due to -the flexibility of the Constitution,
Hence no present or future defect of the Constitution can be
reasonably made a ground for rejecting the whole of the
Constitution,

It is for these reasons that Majlis-e-Shura of Jamaat-e-
Islami, Pakisten accepts this Ccnatitution and would aleo
advise all well-wishers of the country to accept it in all sin-
cerity, At the same time the Majlis appeals to all those
people who are anxious to see Pakistan develop into & full-
‘Hledged Islamic State, that, in order to ensure the successful
working of this Constitution and to make it an effective
means for the achievement of the real object in view, namely
the establishment of the Islamic Order, they shonld continue
working with the same unanimity of opinion and unity of
action which has brought this success to them in their struggle’
for the framing of an Islamic Constitution.

The Constitution would produce no useful results unless
and until our entire social set-up, with all ita various com-

ponents, is morally prepared to see that the Constitution does
- work as a successful Islamic Constitution and unless our
masses develop the ability to elect the right type of persons
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translating it into action. This calls for concerted efforts on
the part of all sincere Musiims. Mutual recriminations
amohgst - various groups over peiiy irifles would prove dis-
astrous. Unity and solidarity are all the more necessary now
especially as an all.important constitutionsl issue, the nature
of elestorates, still remains undeocided. And this question
‘haa not only been left undecided to be tackled by the National
Assembly only, but it has been made incumbent upon the
Aszsembly to ascertsain and oconsider the views of the Pro-
vincial Asgemblies also. In this disconcerting state of affairs
those who stand for an Islamio Constitntion cannot in any way
afford to relax their efforts at this stage, We should all stand
as one man and work hard to see that the isane is conolusively
decided in favour of separate electorate and the designs of
introducing the system of joint electorate are buried deep
onoe for all. This would be impossible of achievement munleas
publio opinion is so thoroughly mobilized against joint
electorate in Pakistan as well as in West Pakistan that none
“but those prepared to commit political suicide should dare to

vote for it,



Appendix V

White Paper on the
Problem of Electorates

THE Jamasat-e-Islami, Pakistan issued a *““White
Paper on the Problem of Electorates” in January
1958. As this document has becerie & part and
parcel of the political history of Pakistan and eas it
presents the electorate problem in its manifold aspects |
we deem it advisable to include it as an Appendix in
the present yolume.—Edstor,



WHITE PAPER ON THE PROBLEM OF
~ ELECTORATES

1. The couniry is faced with a critical gituation today,
Politioal horizon is overlaid with dark. and diymal clouds,
Instability has become the order of the day. Deoisions ire
being taken in ntter disregard of the wishes of the people.:
People, the real deciding factor, the real aﬁthurit}r, have been
relegated into oblivion, while the so-called representatives of

‘the demons are ruling just through intrignes, conspiracies and
unholy slliances. Economie situation js worsening every day.
Political scene is becording more and more confused. Social
conditions are deteriorating like aoything., Disroption within
and disrepute abroad, this is the situation today.

The confidence of the people has been shaken to its very

T00ts.  They have no faith in the loadership. They have a
deep and sincere feolip g that they have been betrayed. Not
only they have not been given the chance of electing their own
leadership during the last ten years but conspiracies have been
hatched to permanently deprive them of their right of choosing .
their real representatives in an honest, clear and fair way, by
clamping upon‘them a system of electorate which so oconfusges
elections that mostly the intrigners and the vessed interest will
emerge successful oub of it, This is the mightiest and the most
oufrageous conspiracy to.corrupt the political system and vitiate
eloctions for all times to cowme. Jt will deprive the people of
ever getling a chance to have q government of their own chojce, The
time has come when the facade of this ugly conspirasy should be
torn asunder and a united offort be made to protect the onn-

-stitution and lay the foundations of real demoecracy in the
oountry,

2. Muslim India hasg always stood for the ideal of its sapa-
Tate nationhood. In Islam there js no place for the narrow,

?hmwiniatic idea of territorial nationaliam. Muslims realized

L=
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thmr goparate entity and in 1906 damnndod separate elector-
ates. The demand was accepted (in 1508) and despite all the
machinations and manoceuvrings of the Hindus, the Muslima
succeoded safegarding this system. Mr. Jinnah's famons
Fourtesn Points included the demand that ‘‘the representation
should oontinue to be by means of separate electroates as at
present’’ and a forther elucidation of the point was made in
the fiftesnth point added later on, which unequivocally declar-
ed that the asystem of ‘“‘Separate Electorate is inevitable’,
This demand was not based merely on any time-bound regard
for political protection but was definitely an outcome of the
realisation of the separate nationhood of Muslims. [t is olearly
borne out in what Quaid-e-Azam maid in November, 1945 :
| ““We (the Hindus and Muslims) are different in every-
thing. We differ in our religion, our oivilization and
" culture, our history, language, our architecturs, music,
jurisprudence and our society, our dress—-in every way we
are different—We cannot get together in the ballot box’.

That is why after partition the issue naturally remained
settled. People never had even the slightest idea of eoffecting
any change in the system. Elections in the Puajab, N.W.F.P,,
Rind and East Pakistan were held on this basis. The Liaguat
Ali Khan Report (1950) presented this principle, The Nazim-
uddin Report (1952) was based on it. Muhammad Ali Bogra
Roport (1954) envisaged this very principle, In the East
. Pakistan elections, held in March 1954, no reference was made
to it and the twenty-iwo points of the United Front do not
mention it directly or indirectly. The prinoiple of parity was
adoptod during this period but no mention of any change in
the principle of electorate was made in that either. After the
dissclution of the first Constituent Assembly Mr. Suhrawardy
joined the vabinet and got the principle of parity accepted by
his East wing colleagues, but not the slightest reference was
made to the reopening of the issue. The formation of one
Unit was effected in 1955 and here too no reference was made

to the is#ue of electorates, Even when the Awami League
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oppoged the One Unit bill, no mention was made of this issue,
The only thing with which the One Unit bill was' linked, was
- the principle of parity. So the history shows, that the issue of
electoratos was never a disputable issue in the eyes of the
Muslims of Pakistan and even in their political oircles it never
arose for reconsideration. Nor was this iasue linked up with
any other qumestion, be that of Parity or One Unit orsny
thing else. '

3. It may be asked that if this ia so then how and when
did this question arise and assume so much impotbance ¥

The fact is that the Hindua have been. trying to impose
joint electorates over the Muslima of the sub.continent from the
very outset. Like us, for them too the problem of electorates
ja an ideological issue, They want to erect the polity on the
foundations of seculariem and terriforial nationaliem, and joint
electorate is an important and effective device in their scheme
of things, Not only that ; the system of electorate is of sig-
nifieant imortance in a modern state. It acts as the very
foundation upon which the politioal institutions are based. It
is an intogral part of the political struoture and cannot be
detached from it, because it is the ladder by means of which
the political leadership emerges in & modern polity and ocon-
trols all the organs of the state, Hindus realised this signi-
fioance of the electorates and fought tooth and nail against
‘the Muslims’ demand for separate electrorates, so much so
that when the Muslims succeeded in getting this demand
accepted in 1908, they devoted all their energies to undo it.
And-when they formmulated their draft econstitution of the
country in the form of the ‘Nehru Report’, they incorporated
therein the principle of joint electorates and were not prepared
* to effect any change in that. )

Despite the partition of the country and the vindication
of the Muslim view-point they refused to reconcile themselves
to the basic approach of the Muslims of Pakistan., Thia was
- fully realised by Qupid-e-Azam himself and after carefully
studying the trends that set in, he declared that ;
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“Before we could assame the reins of office, non-Maus-
lims started pulling out of Pakistan, which subsegquent
events have proved, was part of a well-organiged plan to
eripple Pakistan”. (October 1947). |

“*Weo have been the victims of & deeply laid and well-
planned conspiracy executed with utter disregard of the
elementary principles of honesty, chivalry and honour”.

(October 1847).

«Minority Communities must not by mere words but
by sctions show this that they are truly loysl and they
must make majority community feel that they are true
citizens of Pakistan”. (June 1948)..

«Tt is now perfectly obvious that, having failed lo
prevent Muslims from achicving Pakistan, these agencies are
now frying fo disrupl Pakistan from within by ingidious
propaganda aimed at getting brother Muslim againat
brother Muslims”. {March, 1048).

Thus, instead of reconciling themselves to the basic ideo-
logy on which Pakistan is based, they began to assail it from
within. They tried to raise the slogan of joint electorates on
the first opportunity that they got. In 1051 when an amend-
ment to the fifth and sixth schedule of the ‘Government of
India Act, 1935, was being discussed in the Constituent
Assembly and the principle of adult suffrage wax being adopt-
od Hindu leaders girded up their loins snd Mr. Raj Kumar
Chekravarty, withount paying apy heed to the relevancy of the
iswue, deolared : - ‘

«Sir, we all want-—espeoially the minorities—joint
slectorates, nor only in Sind bus also in East Bengal. But
I find that an important omisgion......The more of the Biil
should also have moved for the system of joint electorates
without reservation......I want to raise here the question
that in Bengal we are very keen about the system of jotni
clectorates without reservation’ .1 |
They failed to sonvert anybody to their yiew-point. Bat

1. Conatitusnt Assembly of Pakistan Debates, Volume IX, No, 2, p. 3.
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despite the failure they continued their campaign singlohanded.
Then came that unfortunate period of our history when political
wranglings and power-politics divided the Muslims into half-a-
dozen groups and the balance of power went into the hands of
the Hindus. Being in possession of the balance of power they
-tried to oull out a heavy price of their support. In August 1955
Central as well as East Pakistan Ministries were formed with
~ the support of the Hindus, And the Muslim parties which
joined these Ministries were prepared to barter away even the
ideology of Pakistan for the votes of the Hindga ] Mr. B.K.
~ Das, leader of the Congress Party, while . giving reasons of
their participation in Government said on September 8, 1955 :
‘“The Pakistan National Congress has throughout been

fighting for the acceptance of the principle of Joint Eleotro-
rates and a consiitution for the conntry fully democratio in
outlook......At present, however, there are signs discernible
that the reascnableness of our demand from the standpoint

of the larger interests of the state stands recognised by the
parties as they have recently emerged in both the wings...

We were eager fo take advantage of the changed circumstances

and decided to work in co-operation with all sections and

communities”, (Dawn, Sept. 6, 1955).

That was how and when the eleotorste issne was raised.
And it was done at the instance of Hindus and Hindus alone.
The “changed oiroumstances’’ were more congenial to theam and
they ““took advantage” of this situation. Now they had with
them from amongst the Muslims themselves certain advocatoes
of their viewpoint,

4. On the very first signs of this deal Jamaat-e-Islami
raised its voice againgt it, Maulana Maududi warned against
this secret compromise and asked the people to defeat this
maochination of the saborteurs. On 2nd September 1955 he
issued & statement against this move and condemned it in un-
equivocal terms. In November, 1955 on the occasion of the
Aunual Conference of Jamaat-e-Islami, Maulana Maududi again
warned againat the dangers of this move. The public opinion
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was so vehesment against this move that the framers of the
Constitution had to defer final decigion on this issue. A pro-
vision was made in the Constitution that the system of elestro-
rate will be decided by National Assemblies. The Weat Pakistan
Aggemblo voted in favour of separate electorates and the vote
was almost unanimous, only 10 persons dissenting in a House
- of 810. The East Pakistan Assembly is alleged to have decided
" in favour of joint electorates, But this decision (if at all
taken) was made with a very small margin and that too with
support of about 60 Hindue votes, against the wishes of a largs
majority of the Muslims members of the Assembly, and worse
of all, in & House which was in a state of utter chaos because
of cceroion, intimidation, and even manual interference from
the galleries filled with Hindus and goondas of the ruling
cligue. .
Then & week later when the matter came before the
National Assembly it evolved a most dangerous and nonsen-
gible formula. It adopted Joint Electorates for Eaat Pekistan
- and Separate Electorates for Weet Pakistan. This waz done
at a time when practically the whole of the country wes de-
manding separate electorates. Section 144 wasg slamped on
Dacca to stop the pﬁuplu from voicing their views and goondas
unleashed upon them to give them some lesgonsa in law and
order. The Republican Party which omly a couple of daye
earlier had most unequivoeally assured to stand by its own and
the nation’s unanimous decision in favour of separate eleotor-
ates, overnight took & somersault under pressure from the
President and the West Pakistan Governor who had fiown to
Dacoa. It coliuded with people bent upon undoing Pakistan
and its basio ideology simply to retain power and voted for the
‘said foolish -formuls. Everybody knows how even the open
enemios of Pakistan laughed at this and questioned the justi-
fication for Pakistan thereafter. And finally in April 19567 the
Republican-Awami Ministry, disregarding all the public
demands, amended the electorate formula and imposed joint
electorates over the entire country. All this was done to
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appease the Hindu members and thersby keep themselves in
power, This was the shameful way—ount and ont despotic—in
which the system of joint electorate was thrust upon the
country. Last of sll, in Qotober 1957 when after the fall of
the Suhrawerdy Ministry, the hope of the re-adoption of
separate olectorates dawned, all the vested interests again
eonspired to sabotage the move, and once again with the
treachery of Republican Party, this constructive attempt was
defeated, and the system of joint electorate remained tied to
our neoks, . |

5. People have condemned this tyrannical and Hindu-
inspired move of the power-thirsty politicians. They have criti-
cided it in unambiguous terms, They have agitated against it
in all the acoepted democratic ways. They have used all
vehicles of democratic expression to voice their disapproval of
it. Their opposition to it has been so thorough and so over-
whelming that the so-called Fact Finding Committee -of the
Republican Party did not dare to publish its report. But, all
this has not been able to move the unscrupulous politicians
who rule the country through intrignes and alliance and pay
not the least heed to the will of the penple.

6. The imposition of the joint electorates is the most
dangerous conspiracy that has been perpetrated upon the
people of Pakiastan. This is generating very grave consequences
for Pakistan and is loaded with more explosive dangers for the
future. The fact is that even a cursory appraisal of these
dangers is sufficient to stagger a real patriot. The joint electro-
ate is not only a negation of the two-nation theory—the very
rassan d'eire of Pakistan—it js also a gross and flagrant vio-
lation of the prineiples of Islam, and is in clear confliot with
the tenets and the basic scheme of the Constitution of the

country. Nay, it is bound to endanger the very existence of
Pakistan. | |
These are the consequences which must flow from it :
(a) It will weaken the Islamic consciousness of the
Millgt and will inject alien ideas into the minds
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. of the coming generations. Weakening of the:
~ Tslamic feelings will sutomatically result in

weakening of the bonds of integration of Pakistan.
Pakistan consiste of so many otherwise hetero-
gensous olementa—which have been. nnited into &

_firm unit only by Islam. Anything that weakens

thiz tie, iz bound to aot am & force of disinte-
gration. This idea of joint electorates is baged
on the theory of territorial pationalism and not

on Islam.

(b) Joint electorate is, a8 s matter of fact, the first step

in the scheme of its promoiers. They are fanning
the flames of Bengali nationalism. And they have

given more than gufficient indications that their
real aime are secularism and gecession. The jubi-

lance which was demonstrated by the Hindu leaders
and the Hindu press of Bharat on the imposition of
joint electorates and the felicitations which none
other than the Bharti Prime Minister expressed on
the formation of Noon Ministry are firm indicatora
of the futare. The joint oleotorate is the door
through whioh the demand for United Bengal

~ waats to enter, They have erected the door and
~ are now jealously guarding ib. Money, influence,

{e)

pressure, overything in being lavishly used in keep-
ing the door intact. This is the groatest crack
that has occurred Iin our defence wall-—the next
step will be the demolition of this wall. -

The reason why Hidus, Communists and the vested

. interests are so eager o retain joint electorates

becomes orystal-clear whenyone studies the influ-
enoe they are going to command over the eleotions
under, this system. Statistios show that Hindus
and the Muslim polit-iuia.nu of their choioe will gain
control over the political life of Kast Pakistan and, .
through it, will become & decisive factor in the
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National Assembly. A oareful study of the follow-

ing data shows that Hindas are not demarding

joint electorates out of any love for Pakistan, but

in order to enable themsslves to wield real autho.

-rity in the pelitical life of the country. Their new

strategy’ is to prevail over Pakistan through this

subterfuge. And the Communists are working hand

in glove with them, for they also see into a sure

.. chance for infilirating into the political life uf
Pakintan.

The faots are as follows :

The East Pakistan Provingial Aaﬂambly will have 300
general and 10 women seats. An analysis of the position of
Hindas in different Constituencies shows that :

" In fourteen constituencies Hindu votes are in majority and
here they are bound to get representatives of their own choice
elocted, These constitnencies are :

1, Khulne Sadar Sounth East.
2. Khnina Sadar South.
3. Satkhira East.
4. Bagerhat South,
- 6. Dinajpur Sadar North.
6. Gopalganj Sonuth Weat,
7. Gopalganj East.
8, Piroojpur North West..
8. Gopalganj West. -
10. - Thakurgaon Central,
11. Chittagong Hil! Tracts North,
12, Chittagong Hill Tracts South.
13. Madaripur South West.

14. South Sylhet South West.

In thirty-five oonstituencies the -non-Muslim population
varies from 36%, to 49.19%,. As such, they, withount the support
of any Muslim votes, can get their candidates elected because

{4} very few Muslim women vote while moss of Hindu
- Women cagt their votes ;
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d while Muslim votes

(#45) all the Muslim voters do not use their votes while Hindus
are politically much advanced, and

(iv) the diffienlties of sommuniestion and transport are also
o disadvantage to the Muslim voters.

These constituencies are a8 follows :

Name of the Constituencies

Percentage of
non-Musiim

- Population
1. Gopalgan) North . 49.19
9. Jessore Sadar South East . 416
3. Bagerhat Central ... 490
4. Dinajpur Sadar West ... 49.0
5. Habibganj North West .o 38.0
6. Bagerhat North .. 46.0
7. Khulna Sadar South West .. 18.5
8. Satkhira West .. 44.0
9. Satkhira Sadar North ... 41,0

10. Khulna Sadar North .. 47.0

11, Thakurgson South .. 423

12. Bagerhat East . . 410

13. Bakerganj Sadar North Weast .. 47.0

14. Piroojpur North East e 40,0

15. Narail South East aae 40,3

16. Chittagong Sadar Ceneral North East .. 42,0

17. Dacea Sadar Central South West ... 40.5

' 18. Satkhira North East . 43.0

19. Sunamgeni South Weat e 48.0

20. Habibganj South . 38.9

91. Habibganj South West ... 37.3

992, Munshiganj North West e 39.0

23. Rangpur Sadar North e 315

24, Goalondo South e 37,06

o Netrokons North e 380

s 36,8

2G. Sunamganj North West
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Percentage of

Name of the Constifuencics non-Muslim

| | Population
27. Magurah North Ceee 40,0
28, Narail Cential ' . .. 49.0
29, South 8ylhet East ' e 48,0
30. Soath Sylhet South e 47.0
31. South Sylhet North East .. 40.8
32. Bouth Sylhet North West e 40.0
33, Khuina Sadar North East o o 40.0
34. DBakerganj Sadar West | . e 39.0
36. Brahmanbaria Fast | e 36.3

In eighty-nine constituencies Hindus have a consolidated
vote of 209} to 35.459%, and caloulations show that they can win
the elections with the support of very few Muslim votes, In the
oonstituencies they are the deciding factor and need from .05 to

12.1%, other votes to sweep the polls, These constituencies are
as follows : |

Percentage of
Name of the Oonstiluencies | - non-Muslim
. Population
1. Netrokona South East : .. 35.43
2. Nilphamari North - - . 3643
3. Rajshahi Sadar West ' | . 35.37
‘4, Feni North . ...'85.37
5. Piroojpur Weat - e 35.0
6, Chittagong Sadar Eaat | e 34,56
7. Chittagong Sadar Central South Esst ... 34 56
8. DBakerganj Sadar Central West .. 34.66
. 9. Paridpur Sadar Weat - e 34,56
10. Nilphamari Weat - , or 340
11, Brahmanbaria North | . e 34.0
12. Manikganj West o ... 3343
18. Thakurgaon West T 3338
14. Habibganj North . - . 330

" 15. Magursh South - o ..9219
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" Percentage of

Name of the Conatituencies ron-Muslim
o Popylation
16. Brahmanbaria South East .o 3211
17. Kishorganj North Bast e 31.84
18. Mymensingh Sadar North ... 31.84
19, Satkhira North West . 31.04
20. Chittagong Sader Central e 31,04
21, Dinajpur Sadar Ceutral .. 3008
93, Dinajpur Sadar South .. 30.06
23. Habibganj West v 30,00
94. Sunamganj North e 29.95
25, Daoca Sadar West e 29,0
98 Dacoa Sadar Central North e 200
27. Narayasnganj Weat e 29,0
28. Nougaon North .. 20.0
29. Nougeon Central e 20,0
30. Netrokons North East o 20.0
31. Rangpur Sadar North Easb e 28.93
82. Narail East o 28.3
'33. Jhinaidah North e 27.76
34, Kurigeam North West .. 27.64
85. Chittagong Sadar Central South e 2154
86. Tapgsil South East e 27.04
37. Faridpur Sadar. North . 27.29
38, Manikganj East . 21.20
30. Kishorganj South East e 27.29
40. Bogra North West e 21,17
 41. Chittagong Sadar North West .. 21,16
~ 42. Dacos Badar North Weat e 27,16
43. Nilphamari East | e 26.87
‘44, Madaripur Sonth .. 260
45. Manikganj Central e 200
. Dacos Sadar SBouth . 280
. Bunamganj South o 260
. Bagerhat Sonth East . 282
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61,
82.
83.

85,
686.
67,
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70.
7l.
72.
18.
4.
70,
70.

7.

78.
79.
80.
81,

. - Name of the Oonstituencies non-Muslim
" Jeasore Sadar South e 25.2
North Sylhet North West e 25,2
Thakurgaon North e 24,52
Jhinaideh Central e 3402
Natore North e 2452
. Nougson North West . 24.52
Brahmanbaris Coentral West v 23.8
Goalondo North West s 23.8
Tangail Central . 20.8
Jeasore Sadar Central ... 33.6
Brahmanbaria Central . 23,16
North Sylhet North East . 23.16
North Sylhet North . 28.18
Brahmanbaris West . 3377
Faridpur Sadar North East . 29297
Tangail South | e 22,73
Netrokona Eaat . 32,89
Naraysnganj Sorth e 22.59
Chittagong Sadar Central North West ... 22.56
Tippera Sadar North e 22,066
Tangail Central East e 22.23
Daooa Sader South West e 22,02
Manikganj North " v 21.92
Tippera Sadar East ... 21.9
Rangpur Sadar Central - ... 21.85
Sirajganj North Wea$ o 21.86
Jamalpur North East .+ 21.85
 Chittagong Sadar Central South Wont ... 21.66
Barkerganj S8adar Central .. 21,606
Faridpur Sadar South East .. 21.568
Nawabgan] North . 2L7
' Rajshaki Sadar South e 21.43
Kishorganj Central South e 210
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: | | ~ Populalion

83 Norih Sylhet South - , s 21,0
‘g8, COhittagong Sadar North East . 21.0

84, Pabne Sadar South East ... 20.88
35. Chittagong Sadar we 20.8
36, Feridpur Sadar East | . 203
g7. Faridpur Sadar South e 200
88, Jhinaidsh South e 200
§0. -Dinajpur Ssdar South East . 2000

~ In'four women oonstituencles non-Muslim votes range from
849 to 30.7%. All these four seats are Hindu sureshots. Thus
_ander the joint electarate system, Hindua are sure to get 142
gaats either for thamselves or for their mominees while under
separate electoratos they were having 70 aeats only., In other
constituencies also their consolideted votes may pay them
handsome dividends. - -

This conclusively ehows that Hindus will wield decizive
influsnce in Nast Pabistan politics and through st upon the Centre.
What iould be the conseguences of it; is not diffloult to imagine,

This further shows that even if one general election is Reld on
the basis of joint electorates st would be sufficient to give lAe anti-
Pakistan forces ample opportunities to administer, GQod forbid, a
shaltering blow to the inlegrity and survival of Pakistan.

7. Now, what is the way oat of this dangerous impasse |
All facte—hard faots—drive us to the conclusion that the issue
of electorates should bs finally decided socording to the will of
‘the people before the firat general elections are held. And this
oan be done if the. isgue <8 referred o the peaple for decision.
Hence our demand is for a' Referendam. _

Rofersndum should be immediately held, because this is the
only way to solve this issue peacefully and amicably and with-
out delay—for delay will give upperhand to those elements
whose continuance in power may endanger the very existence of
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the eonntry.

Referendum is the only way to decide the issne demaorati-
oally. People have been very cunningly deprived of their basio
political rights. Decisions are being continuously made by the
raling ooterie in & diotatorial way and the voloe & the people
is not being given the least importamce, Referendum means
reference. of an issue to the people, a Partial demonsiration of
thelr soverecign right. It will strengthen demooraocy in the cons-
try and will sound the death:knell of the anti-demooratio foroee
who are bragging sbout revolutionary councils and the like, |

As a matter of fact, referendum is the only way out.

It will not delay the general eleotions, rather it will ensurs
their early ocourrence. If the publio pressure and publio censure
exort themselves fully, no power on earth can delay the elec-
tions. - The referendum will establish the supremacy of the
people and sirengthen their force, power and pressure, In the
- faoe of their aroused interest end united furua, there is no
. queation of delay in elections, . =
| Lists should be prepared somwunity-wise o that they can

-equally serve under both systems, Delimitation will have to
be done simultaseonsly on joint and separate basis, This may
~-entail & little more expenditure but it is of no significance in
‘the face of the importanoe of the problem. With the help of more

staff all arrangements can be made without cansing any delay.

Acoording to the schedule of the Eleotions Commission all
this work would be finished by June 19568. - On the new arran-
goment the same schedule can be striotly maintained. Referen.
dum should be held in October 1958, Its result can be compiled
. within & fortnight. Preparations for general electiona should.
continue unabated. And the general elections can be held with.
- in two or at the most three months of the referendum date.

"Thin is how we can come out of this dangerous situation withount
dalnying the gm&r&l &loetmnl



Appendix Vi

ABUL A‘LA MAUDUDI
A BIOGRAPHICAL SKETCH

SAYYVID ABUL A‘LA MAUDUDI is one of the greatest think-
ers and social reformers of the world of Islam. He waa born in
Aurangabad (Hyderabad, Deccsn, Indis) on 25th September,
- 1903 and started his publio life aa a journalist in 1920, At the
age of seventeen, he bevams the editor of daily Taj, Jabalpur
and later on edited the Al.J amiat, Delhi—one of the most
inflvential and popular Muslim newspapers of Indis of the
nineteen-twenties. In 1929, when he was 26 years old, he pub-
lished his scholarly and monumental work Al-Jikad Fi-al-Islam
(Holy War in Islam). This book is unpreuedanted in the Islamio
literature and the equal of it cannot be found even in Arabie.
Maududi, later on, shifted from Delhi to Hyderabad
(Decoan) and in 1032 started Tarjuman al-Qur'dn, & monthly
journal dedicated to the cause of Islamic Renaiesanoce. This
journal has played the pioneer’s role in stirring the new awaken-
ing among the educated slite of Munalim TIndia and sa Indian-
historian rightly declares that no future historian of the Muslim
India oan ignore the part played by this journal.

" 1t was in 1937 that Dr, Muhammad Iqbal wrote to Maulana
Maududi to shift to Punjab and co-cperate with him in the
gigantic research work of the reconstruction and the eodification
of Islamic Jurieprudence. This correspondence was followed by
two meetings between these luminaries of Islam. Finally it was
decided that Msulana Maududi should shift to Punjab and
direct an institution of Jslamic research— Dar al-Islam. Maulana
Maududi left Hyderabad and settled in Punjab in March 19833,
“«Bat alas 1", in the words of Maududi himwuelf, ‘'he (Iqbal) was
in the last days of hie life, The very nex? month he hreathed
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his last and 1 was left alone for the uphill task we had decided
to undertake jointly™.

At Lahore Maulana Maududi also worked for pearly two
years as the Dean of the Faculty of Theology, Islamia College,
Lahore. In 1041 he organised the Renaissanoce Movement—
Jameaat-e-Islami-—and was elected its chief. After Partition
he launched the movement of Islamio Constitution and the
Islamic way of life and was arrested on 4th October, 1048, After
20 months of imprisonment he was released in May, 1950. Again
in 19563 he was senfenced to death for writing a pamphlet which
itself was never proscribed. Thin sentence was commuted to life
imprisonment, which meant ri yorous impriscnment for fourteen

years and was released on 28th April 1055 under a decigion of
Supreme Court, Again on 6th Jn.nna.ry 19684, he was arrested for

the third time, when Jameat-o-Islami, Pakistan was banned
under Ayub Regime. He was released by Punjab High Court on

9th October 1964,

Fourth time, he was arrested on 20th January 1967 for
. opposing Ayub Khan's regime for celebrating Eid-ul-Fitr one
day before the moon sighting. In consequence of & writ petition
the Government released Maulans Maududi after 2& months
detention on 15th March 1967.

Maulana Maundudi started writing hia Tafhim alQuran

(Towards Understanding the Qur'in-—Translation and Com-
mentary on the Qur’in} in February 1942, This i8 the moat

revolationary and epoch-making book of our age. It has been
completed in six volumes after 30 years 4 months on 7th June
1972,

Msududi ia & prolific writer and is tbe anthor of nearly
sixty worka on Islam. His approach is scientifie and logical. His
vast knowledge of lslam and of modern thought has given him
the unique quality of presenting Islam in the most syatematic
way having a special appeal for the educated. people, He has
given a /very realistio interpretation of Islam and inspired the
 Muslim youth to tfanslate the Islamic way of life into practige.
Ho is a great thinker and man of action, Jn short, he is a

‘practioal idealist’.—EDITOR. | |
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