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ABSTRACT 

The aim of this thesis is to study the various fundamental rights that the wife 
enjoys in accordance with the teachings of Islam. In particular, the thesis 
focuses on those rights that affect the husband, including the right to choose a 
husband, the right to get a dower, the right to have nafaqah, the right to be 
treated equitably, and the right to have al-khul'. The thesis falls into nine 
chapters including the introduction (Chapter One) and the conclusion 
(Chapter Nine). It contains 70000 words, approximately. 

Chapters Two and Three are introductory chapters, as each one of them 
introduces a key aspect of the research. Chapter Two introduces the concept 
and significance of the Prophet's sunnah, the framework within which the 
research is conducted, while Chapter Three investigates the significance of 
marriage in Islam. 

Chapter Four centres on one of the most fundamental rights the woman, 
regardless whether she is a bikr or thayyib, should have. It is the right to 
choose a husband. This right is guaranteed by shari a through the different 
hafiiths the prophet had said in this respect. The chapter also considers the 
vital role played by the guardian in guiding the woman under his guardianship 
into the right way so she can make a wise decision while making her choice. 

Chapter Five looks at another significant right the wife enjoys which is the 
right to get a dower. This right is the wife's own and no one else, whether the 
father or the guardian, should interfere or take anything of it without her 
permission to do so. 

Chapter Six explores another right the wife is entitled to have which is the 
right to have a maintenance or nafaqah. Different types of maintenance are 
identified such as food, clothing, housing, servant, medical, perfume, 
adornment nafaqahs. In addition, the nafaqah in the case of the working wife 
is also dealt with in this chapter. The calculation of nafaqah is estimated in 

accordance with the husband's income. 

Chapter Seven considers the wife's right to get fair treatment known in Arabic 
as al-`ishra bilma`rüf According to this right, the wife is entitled to be treated 
by her husband with respect and trust. Therefore, he should refrain from 
ignoring, humiliating or ridiculing her or her opinions. Furthermore, he 
should teach her useful things about life and religion so that she will be a 
good companion to him. 
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Finally Chapter Eight looks at al-khul' as one of the wife's important rights in 
Islam, according to which she has to return the dower she had from her 
husband, or give him something of the same value,, for the sake of ending the 
marriage without the need to provide any reasons for the desire to do so. 

These five rights that the wife exercises play a significant role in stabilising 
the family and bringing about happiness. It has been stated in the Qur'an that 
marriage is a way of "dwelling in tranquillity". In fact, this ultimate goal of 
the legitimisation of marriage can be achieved nowadays only' through 
adhering to the rights that Islam has granted to the Muslim wife. 
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TRANSLITERATION TABLE 

Arabic has some sounds that do not actually exist in English. Thus, in order to 

enable the non-Arabic speaker produce the Arabic word in a way that is 

closest to the Arabic origin, we have to provide a transliteration table that 

shows the sounds in Arabic. Here is a list of both Arabic consonants and 

vowels. 

A. The Consonants and glides: 

qjz3 

k s b 

i d sh t 

m s Le th 

n d Jo j 

h e t b h 

w z b kh e. 
C Y 4 e. d 

ah ö gh L dh 3 

f r 

B. The Vowels: 

Arabic has three long vowels and three short ones. 

a a 
u ü 
i 

- 
i ýs 

Note of Clarification: 

Due to typing difficulties, the capital letters of /h/, /s/, /t/, are /11/, 

/T/, / Z/, respectively. 
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CHAPTER ONE 

INTRODUCTION 

1. The Reasons for Choosing the Subject 

Although we are now in the twenty first century, the Arab nation is still 

under developed. ' The problem becomes really more serious when one knows 

that this nation is a rich one as it has both natural and human resources that 

are usually required for development. In addition to this, Muslims believe that 

Allah has blessed them with divine religion that guides them in all aspects of 

life through the rules and principles it offers to regulate their daily life. In fact, 

there are many factors that can be blamed for keeping Arabs lagging behind 

away from the development witnessed in many developed countries. The 

discussion of these factors falls beyond the scope of this thesis; therefore, they 

will be ignored. However, there is one factor that has a vital role in 

contributing, directly and indirectly, to the non-development of the Arab 

nation. This is the break-up in the family ties that this nation faces. This 

break-up in the family relationships is primarily due to a misunderstanding 

between husbands and their wives which, in turn, can be traced back to the 

lack of respect of the mutual rights and duties that the Islamic law adopted. 

Thus, it is quite common that the husband treats his wife unjustly by not 

fulfilling and ignoring the duties he has toward her. Moreover, it is not 

uncommon these days that the wife is not fully performing her role as a 

housewife which also leads to the instability and collapse of the family as an 

institute, which is the cornerstone of the society. As a result, the family loses 

its leading role in building and developing the society, as members of the 

family, particularly the husband and the wife, are busy pursuing endless 

family disputes and conflicts. Of course, the children are the worst hit by this, 

and it is very likely that their education will be badly affected. It is natural 



that children raised in this way will not be qualified enough to face any future 

challenges and be in charge of their own affairs or the affairs of the society in 

which they grow up. This is in line with what Jäsim Al-Mutawa° argues for. 

He says 
The social reality we live nowadays is quite bitter. We hear about lots 

of family problems and we see the disintegration and collapse of 
families. As a lawyer in a personal affairs court, I have to deal with 

more than thirty cases everyday. These cases are mostly about family 

problems such as paying nafaqah to the wife, nursing children, and 

carelessness in educating the children, in addition to cases that have to 

do with divorce, family disintegration, and children deviation and loss. 2 

From that we understand why the Islamic sharfa tried to maintain the status 

of each of the husband and the wife through legitimising certain rights and 

duties that have to be observed. In fact the Islamic sharra considered the 

fulfilment of these duties and rights, part of one's religious duties, the 

observation of which will count as a form of worshipping Allah and following 

the sunnah of Allah's Messenger. 

If one wants to fully investigate the rights and duties that a husband and his 

wife have to respect when dealing with each other, one needs more than one 

dissertation; therefore, I believe it will be plausible to restrict the subject of 

this Ph. D. dissertation to one aspect of this subject, namely, the wife's rights 

as should be observed by the husband. I decided to tackle this topic because 

the wife has a vital and very effective role to play in bringing about stability 

and happiness to the family, and by doing this, she contributes to the stability 

and happiness of the society in general. The wife differs from other members 

of the family in that she is the most fundamental and essential member in this 

institute. As such, she has to be well taken care of through respecting her and 
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granting her legitimate rights in accordance with the rulings of the Islamic 

law. 

The significance of the role that the wife plays within the family has been 

highlighted by Nasima TIasan, who says 
Family is the basis of Islamic society. A wife deprived of her proper 

rights can't play her proper role to form an ideal family. The society 

will lose its balance if the foundation of the family is weak and not 

rightly constructed. An Islamic family, more precisely an Islamic wife, 

provides prosperity, balance and care for coming generations. So if we 

can ensure the status of the wife and free her from all forms of 

persecution, we can hope for a better future of a sound and well- 
disciplined generation. 3 

Similarly, Muhammad °Abduh, who was a great Islamic thinker, stressed the 
importance of the role played by the family in the development of the society. 

He argues that 

The nation, any nation, consists of the total of families that make it up. 

Thus the nation will be a good one if the families it consists of are 

good. And if one has no family, he/she has no nation. 4 

The concept of the family and that of nation are almost identical according to 

this view, as shown by the bilateral relationship between the two. As for the 

righteousness of the family, it can be guaranteed only through the fair 

treatment of the wife by her husband, and through giving her all her rights. 

°Abduh also says that 

It has to be known that those men who try to show that they are 

masters at home through the maltreatment of their wives they lead their 

5 children to become slaves to others. 
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This is a clear indication that husbands have to respect their wives and 

observe their rights at home. However, if they don't, their children will be 

affected by this, as they will grow up with no integrity or autonomy. 

The wife is an effective member of the family, as she is the mother who raises 

the children who will make the future generations. Therefore, if she is 

deprived of her marital rights either morally or physically, then how could she 

adequately perform her duties toward her husband or children? Obviously, 

she would not have the time to care for them, as she will be busy seeking her 

rights. If she does not get these rights, she will have either to accept things as 

they are without doing anything for her family or to seek divorce from her 

husband who has no regard or respect for her. In fact, this is what many 

studies about the causes of divorce have indicated. These studies conclude 

that the husband's ill-treatment of his wife and his ignoring of her legitimate 

rights are some of the most important causes of divorce. 

In a field study about the causes of divorce in the Kuwaiti society, Fahd Al- 

Thägib6 lists about one hundred and forty five reasons for this phenomenon. 

These reasons fall into eight main groups, seven of which relate divorce to the 

husband not observing his wife's rights as well as mistreating her, which 

constitute a violation of the rules of the Islamic shari a, and these seven 

groups are: 
1. Mistreatment 

2. Non-existence of a separate residence 

3. Sexual problems 

4. Lack of interaction between the husband and the wife 

5. Financial problems (i. e. either the husband has no money to provide 

nafaqah for his wife or he is not willing to do so) 
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6. Lack of love, as in cases where the wife gets married to a man who she 
does not love. 

7. Psychological problems such as scepticism, jealousy, and witchcraft. 

These are the problems that have been listed by Al-Thägib as the most 

important causes of divorce. In fact, these items represent the wife's rights as 

stated in the Islamic shari a whether in the Qur'an, in which husbands are 

ordered to "treat them (i. e. wives) with equitable treatment" in Sürat Al-Nisä': 

19, or in the Prophet's sunnah, according to which husbands are repeatedly 

asked to respect their wives, treat them fairly and patiently, and provide all 

her material as well as other needs. The Prophet knows the status of the wife 

in the society and the significance of her role in the development of her 

society. The Prophet stresses the status of the woman, whether a wife or not, 

being equal to that of the man in the saying "women are sisters to men". 7 The 

aim of this is to show how important it is for the woman to interact positively 

with her husband, protect her family, and devote herself to serve her family 

by all means she has. Thus, divorce and carelessness in observing the wife's 

rights are the same; therefore, I believe it is more important for me to account 

for the rights that the Muslim wife has, as the husband's commitment to these 

rights contributes significantly to the psychological stability and happiness of 

the wife as well as to the provision of a better quality of life for her. Although 

these problems, whether divorce or family disintegration, occur between 

husbands and their wives, the damage extends beyond the couple to the 

children, in the case where there are children, who will be deprived of the 

much needed care, love, and guidance. In fact this is what Abdulrazzäq Al- 

Maliki refers to when he states that 

Separation between the husband and his wife will negatively affect the 

general environment of the family including the children. The negative 

effects are: 
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" The children will be deprived of the love of both, or one, of their 

parents. 

" They will lack the required control and supervision. 

" They will lag behind at school due to negative psychological 

effects inflicted upon them such as loneliness, as well as absent- 

mindedness in the classroom. 

" They will also be deprived of the medical care and will be more 

vulnerable to psychological shocks and disturbances. 

These effects have a great impact on the child to the extent that he/she 

may become a delinquent youth who has the potential to become a 

criminal, a thief or even a drug addict. The child will be a passive 

person who can be easily led into wrongdoing. Children may 

experience feelings of inferiority and this makes them absent-minded 

and distracted. 8 

With this kind of assessment it is difficult to expect positive progress and 

development from a nation that suffers from all these problems and 

psychological disturbances. 

The importance of the family in bringing about the feeling of happiness to the 

society has been emphasised by Aminah Al-Jabir, who argues that 

Societies that witness family disintegration are more vulnerable to 

problems that stand as a stumbling block in the way of any progress or 

happiness that can be achieved, whereas societies where the family ties 

are strong and stable are more peaceful and more harmonious and as a 

result they become more productive. 9 

Of course, the family will not disintegrate unless the wife's rights have been 

ignored and she, herself, has been treated unfairly. This is indeed the problem 

that the Arab nation is experiencing nowadays and the reason for this nation's 
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underdevelopment is that its people are busy, as stated above, with social and 
family conflicts and disputes. In this regard, Al-libi states that 

The reason why peoples and nations are suffering from' loss and 
disintegration is because the family which is the main constituent of 
these nations has been very weak and helpless. The family is in ruins 
because the woman, who is the key member of the family, is not 

enjoying the status she deserves. 10 

In order to contribute to the progress of the nation, we have to face this 

problem and deal with this key merpber of the family and society (i. e. the 

wife) fairly, through giving her legitimate rights. Because the wife and the 

children constitute more than half of our society, it is vital that this slice of the 

society be made happy in order for this nation to prosper and have a 

promising future. This is a great challenge for the man in the Arab world, as 
he is supposed to take care of his entire family. This is what can be 

understood from the haaith by Allah's Messenger in which he says that 
Everyone of you is a guardian and is responsible for his charge; the 

ruler is a guardian and is responsible for his subjects; the man is a 

guardian in his family and is responsible for his charges; a woman is a 

guardian for her husband's house and is responsible for her charges; and 
the servant is a guardian for his master's property and is responsible for 

11 his charge. 
If every member of the family performs his/her duties in the proper way, the 

family will restore its leading role in building a coherent and unified society 

and this certainly will bring about success and prosperity to the whole nation. 

2. The Objectives of the Thesis 

The thesis aims at exploring the following issues that relate to the Muslim 

wife and her rights as stated in Islamic law. First, this thesis presents a study 
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of the most important marital rights of the woman, as proposed by the Islamic 

shart'a for the purpose of improving the status of the Muslim wife in general. 
The thesis attempts to raise awareness in Muslim women, particularly the 

wives, about their rights that were granted to them by Islamic sharfa since 

the dawn of Islam. A critical look at the issues at stake could make one argue 

that the deterioration in the current status of the woman is actually the result 

of her ignorance of her rights. Thus, due to a lack of knowledge of the 

teachings of the Islamic shari a, the woman's rights are being ignored by the 

man. Evidence to support this view comes from a study carried out by 

specialists at the United Nations. According to this study, the Arab woman 

still doesn't know about many of her rights. The study concludes that 
The woman's awareness of her rights is still in its minimal limits in 

most Arab countries. However, there are some modest efforts being 

made in the form of holding symposiums as well as seminars and 

conducting legal studies. 11 

If this is the situation of the woman in general, what about her situation in 

cases where she is a wife? To answer this question, I will say that the 

woman's rights as a wife are not very different. In fact, the same study carried 

out by the United Nations, as mentioned above, points out that the Arab 

woman lacks the knowledge of some of the most basic rights that were 

granted to her by Islam. Many Arab wives do not know the rights they are 

entitled to enjoy in the marriage as specified by the marriage contract. The 

study states that: 

The Arab woman most often does not know the terms and conditions 

stated in her marriage contract which aim at guaranteeing her a stable 

life and fair treatment by the husband. Even in cases where the woman 

knows these terms and rights stated in the marriage contract, the 

traditions and customs of the country will usually prevent her from 

exercising the rights she is entitled to. Here are some examples that 
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show what conditions a wife may state in her marriage contract. She 

may make it a condition, for instance, that the husband may not get 

married to another wife, he may not take her out of the country to settle 

elsewhere, the furniture should be her own, and he should not object if 

she wants to get a job. She may also maintain the right to divorce him 

despite the fact that she has the right to seek divorce in cases where he 

leaves her, or he is sent to jail, for a long period of time. She can 

always ask for divorce if the husband either cannot, or is not willing, to 

pay for her nafaqah. The same is also true when he gets an incurable 

disease or if he suffers from some sexual deformities or problems. 14 

As is clear from the UN report, the wife is facing a serious problem, because 

either she is ignorant of her rights, or she knows them but cannot exercise 

them. 

Another objective of this research is to increase awareness in Muslim 

husbands, in order to make them give up their unfair traditional practices of 

dealing with their wives, as most of these ways, which are based on 

oppression and abusiveness, are actually deeply affected by the burdens of 

inherited bad traditions that have nothing to do with Islam. 

This work also seeks to focus on the virtue of treating the wife in a positive 

way and giving her all her rights as a part of one's religious practice. Thus, if 

a person does not observe these obligations, he will be penalised for that, 

because Islam drew a balance between the wife's rights and her duties as 

expressed by this verse from Sürat Al-Baqarah: 228: "And women shall have 

rights similar to the rights against them, according to what is equitable. " The 

Prophet was also reported to have said that "women are sisters to men. " 

9 



3. The Methodology of the Research 

For a long time, the study of the status and the rights of the wife in Islam has 

been appealing to me. This desire inside me drove me to go to the holy 

Qur'an and the sunnah of the Prophet seeking more information about this 

topic. After some time of research, I have found out that the origin of many of 

the rights that wives enjoy can actually be traced back to the Qur'an. 

However, it was clear that some of these rights were explicitly demonstrated 

in the Prophet's sunnah and the Prophet made them laws, while others first 

appeared in the Qur'an and the Prophet demonstrated them also. Therefore I 

realised that it is worthwhile to study these rights in the light of the sunnah, 

given that these rights that originated in the Qur'an are highlighted and 

detailed in the sunnah, which is taken to refer to all the sayings of the 

Messenger of God which fall outside what is stated in the Qur'an, as well as 

all the deeds and views that he expressed and can be used, in practice, as the 

bases for legal rules. 

In recent years many writers have attempted to do this by revising the shari a 

not only in its rulings but also, and often in quite radical fashion, by adopting 

new methods of Qur'änic interpretation and the approach to hadith 1z. It is not 

the intention of the present study to enter into this debate, nor to adopt some 

of the solutions suggested by such writers. But this study seeks to identify and 

discuss the principles and rules already established within the sharfa tradition 

and to show the contribution they can make to the improvement of the 

position of wife, even before exploring the more radical methods favoured by 

modernists 

Because a wife has many rights upon her husband, I thought it would be 

appropriate to investigate five of these rights that I consider to be highly 

important and fundamental for the establishment and continuation of any 

marriage. These rights are: the right to choose a husband, the right to get a 
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dower, the right to have maintenance, the right to equitable treatment and the 

right to al-khuf. 

This thesis starts with an introduction in which I justify the choice of the topic 

of the research. Then, I dedicate a chapter to explore the linguistic or lexical, 

as well as the technical meanings of the term "sunnah". Here I also present 

evidence to demonstrate the legitimacy of the sunnah in Islamic legislation. 

Since this work is concerned with the wife and her marital rights, I also 

devote a whole chapter to discuss the meaning of marriage as well as its 

legitimacy according to sharfa. This chapter also looks at the purposes and 

rules that govern marriage such as, under what certain circumstances a 
husband may, or may not, get married, so that the wife could not be treated 

unjustly by a husband who cannot afford marriage either financially or 

psychologically. The chapter ends with putting forward a set of legitimate 

conditions that a wife can make for her husband to meet for the purpose of 

protecting her and guaranteeing her a good life with her husband. 

Next, i move to study each of the wife's marriage rights in some detail. This 

includes doing the following: 

1. Demonstrating the meaning of each one of these rights when necessary. 
2. Presenting evidence from sharfa (i. e. Qur'an, sunnah, or ymä° where 

possible) in support of these rights. 
3. Providing details that relate to each of these rights and explaining these 

rights in a way that is more adequate for a contemporary wife by 

showing her the legitimate rights and avoiding the details that are of no 

relevance to the thesis. 

4. Reviewing the various views expressed by the classical jurists from 

fanafi)yah, Mälikiyyah, Shäjfiyyah, and Ffanbaliyyah regarding these 
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rights, and presenting the most plausible view in cases where jurists 

disagreed. 

5. Showing keenness on reporting views held by Ibn Taimiyah and Ibn 

A1-Qayyim with respect to the wife's rights in sharfa, as I found 

whatever views they express, to be supportive of women. 

6. Seeking and presenting views held by contemporary specialists, like 

Yüsuf Al-Qaradäwi, and CAbdulhalim Abü Shaqqah, who one could 

turn to for the interpretation of these rights. 
7. In translating the meaning of the Qur'änic verses in this study, I relied 

on cAbdullah Yusuf "A1i's The Holy Qur'an: Text and Translation. 

4. The Organisation of the Thesis 

This thesis comprises seven chapters. Five of these chapters, namely chapters 

4,5,6,7, and 8, deal with different aspects of women's right such as the right 

to choose a husband, get a dower, have nafaqah, have equitable treatment, 

and have al-khul'. 

The first chapter is the introduction. It sets the context of the research as it 

introduces the reason for choosing the wife's rights in Islam, as should be 

observed by the husband, as the topic for this research. The introduction also 

presents the objectives of this thesis as well as the research methodology that 

is followed in the work. Finally, it gives an idea about the organisation of the 

thesis. 

As for the second chapter, it focuses on the importance of the sunnah of the 

Prophet as a main source of legislation in Islam. In particular, it gives an 

account of the term "sunnah" and its legitimacy as a second source of 

legislation after the Qur'an, presenting evidence for this from the Qur'an, the 

Prophet's sayings and ijmac al- `ummah. 
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The third chapter focuses on marriage and its significance in Islam. Among 

other things, I discuss the legitimacy of marriage and present evidence in 

support of this legitimacy. The evidence comes from the Qur'an and the 

Prophet's sunnah. After that, I discuss the benefits and wisdom of 

legitimising marriage in terms of bringing about affinity, intimacy, and 

tranquillity, preserving the human kind, protecting the manners and health 

from corruption, and establishing the family. Finally, I consider the various 
legal rules that are of great advantage to the wife in different circumstances of 

marriage. 

0 

In chapter four, I discuss the woman's right to choose her husband. I deal with 

a number of issues pertaining to the basic right that any woman should have: 

it is the right to choose her husband and life partner. First, I explain the 

meaning of guardianship in the marriage contract, then I present the woman's 

right to choose a husband through discussing if she is adult biker or adult 

thayyib and present the most favourable opinion. After that, I move to deal 

with the issue of the woman being a guardian of herself or of other women 

and the implications of this and give my own point of view in this regard. 

Then I study some of the required qualities that a proposing husband should 
have so that he may be given the woman in marriage by the guardian. These 

qualifications are manifested in a number of factors that include: strong faith, 

good manners, acceptable physical appearance, and age. Then I move to 

discuss the different advantages that result from giving the woman the right to 

choose a husband. Then I conclude this chapter by discussing if the woman 

has the right to present herself to a righteous man or not. 

Chapter five studies the concept of dower according to the Islamic shari a. In 

particular, it focuses on the way Islam promoted the issue of the dower and 

made it a* right for the woman so a marriage contract would not be valid 
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without a dower. I also consider how the different Islamic schools deal with 

it. Then I discuss the importance and legitimacy of dower in marriage. 

Another point that will be discussed is the (maximum and minimum) amount 

of dower according to different Islamic schools. Finally, I discuss the contexts 

in which a dower should be prepaid or delayed. 

In chapter six, I discuss a number of issues that relate to nafaqah or 

maintenance. First, I introduce the meaning of maintenance or nafaqah and 

show how important it is. After that, I present evidence that legitimises the 

concept of maintenance in Islam. The evidence comes from different sources: 

the Noble Qur'an, the Prophet's sunnah, the ßmä (or consensus) among 

Muslim jurists, as well as logic and reasonability. Then I discuss the 

conditions according to what maintenance is provided and how it can be 

calculated. I also explore different types of maintenance, focusing on the 

wife's maintenance of food, clothing, and housing. Other sorts of 

maintenance will also be discussed, such as the additional maintenance that is 

payable to the wife in case she has a servant, or in case she needs medication. 

In addition to these, I discuss maintenance for detergents, perfume, and 

adornment, as well as maintenance in the case of working wives. 

Chapter seven focuses on the type of relationship that should be held between 

the husband and his wife according to the teachings of Islam. In this chapter, I 

discuss the meaning and implications of the term `equitable treatment' as well 

as the legitimacy of equitable treatment, with evidence from both the Qur'an 

and the Prophet's sunnah. Then I explore the ruling (i. e. obligatoriness) of 

equitable treatment between husbands and wives. Later, I move to discuss the 

various manifestations that equitable treatment may take in the form of trust 

and confidence, appropriate form of address, respect, tolerance and 

cooperation, secret keeping, no beating, and being charitable to the wives if 
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married to more than one. Finally, the chapter closes by emphasising the 

significance of the relationship between husbands and their wives that should 

be built on pillars of fairness, justice, intimacy and understanding. It 

particularly focuses on the impact of equitable treatment between a husband 

and his wife both on the level of the couple themselves and on the level of the 

family including the children. 

Chapter eight, which is the final chapter, will be dedicated to al-khuf. The 

chapter discusses the legitimacy of al-khui and offers evidence for legislating 

this right for women from the Qur'ähi, from the Prophet's sunnah, from deeds 

performed by the Prophet's Companions, and from mac al- `ummah. It also 

focuses on the wisdom and advantages of the legislation of al-khul' in Islam. 

Then I discuss the amount of money that the husband has to take in 

compensation for his wife's al-khur. Other cases of al-khuf will be dealt with 

in addition to the compensation the husband may get for al-khul'. The 

question of whether al-khuf should be treated as a case of taldq or as an 

instance of faskh will be addressed. Then, we move to discuss some of the 

reasons that stimulate the wife to ask for al-khuf. In particular, we will focus 

on one example which is the recently modified article of the al-khul, law in 

Egypt. We discuss the crucial differences between the two versions of the 

law: the original version, which was used for more than a century and the 

newly modified version of 2000. I conclude this chapter by stressing the 

importance of modifying al-khul' laws in Arab countries, so that the wife will 

be more fairly treated. I also emphasise that husbands need to be more 

considerate towards their wives and their needs. 
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CHAPTER TWO 

AL-SUNNAH AND ITS SIGNIFICANCE IN ISLAMIC LAW 

1. The Definition of the Sunnah 

It is well known that the sunnah of the Prophet is counted by Muslims 

as the second source of Islamic legislation after the Qur'än. From it they 

derive the judgments and laws which affect their lives and regulate their 

affairs and behaviour. Before I discuss about the importance of the sunnah in 

Islam, I will explain the meaning of the word `sunnah'. 

The word `sunnah' has a number of meanings in Arabic. Sometimes it means 

'conduct' or 'way'. Sometimes, it means 'image' or 'that which appears'. 

Sometimes it means 'nature' and 'character'. It also has other meaning as it 

comes in Lisän Al-`Arab. l sunnah is good or bad conduct and it is said that it 

means way. 2 Its plural is `sunan'. So sunnah means way or conduct, whether 

acceptable or unacceptable, as the Prophet said: 

Whoever conducts himself well (sanna sunnah) in Islam, books will be 

written about him afterwards like a wage for those who act so and their 

wages will not be lacking. And whoever conducts himself badly, books 

will be written about him afterwards like a burden for those who act so 

and their burdens will not be lacking. 3 

This hadith means that the good way of behaving and the bad are established 

ways and the one who follows the good way will be rewarded while the one 

who follows the bad will be punished. And as the Prophet said: "whoever 

wants a sunnah other than mine is not of me". 5 That is to say, "whoever 

leaves my way and takes the way of another is not of me. " 6 
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As for the legal definition of the sunnah, there has been no consensus among 

scholars regarding what exactly it refers to in accordance with the different 

purposes. For example, specialists in the study of hadith (i. e., °ulamä' al- 
hiadith) showed much interest in everything that was taken from the Prophet, 

including what he said or did. They were also keen on looking for the 

Prophet's qualities, moral or physical, and biography before he became 

Allah's Messenger, such as his worship of Allah in the cave, or after that even 

if it leads to a legal rule or not. The term sunnah was used to refer to all these 

things according to these scholars. 7 

As for scholars studying `usül al figh, they were more interested in the 

evidence from sharia. Therefore, they defined sunnah as all the sayings 

(which is not Qur'an), deeds and judgements performed by the Prophet in 

which he asserts a particular hukm sharia or legal rules. 8 AI-Shäf(z is 

considered to be the first jurist to use sunnah in this specific sense. Thus, 

according to Al-Shä F what the Prophet's Companions and other followers 

(i. e., a1-tab°in) said and did is excluded and does not count as sunnah, 

contrary to what was believed at that time. Kamal comments on this opinion 

of Al-Shäfli by saying: 

Initially the use of the word sunnah was not restricted to the sunnah of 

the Prophet but was used to imply the practice of the community and 

the precedent of the Companions. This usage of sunnah seems to have 

continued till late second century when Al-Shäji i tried to restrict it to 

the sunnah of the Prophet alone. 9 

On the other hand, culamd' al-figh defined sunnah as the method or way that 

the Prophet followed in practising Islam without iftiräcl or wujüb. 10 Sunnah in 

this sense is a hukm shari taklif equivalent to wajib, farcl, Karam, makruh, 

and mubah, as illustrated by Kamali, who argues 

But to culamä' al-figh, `Sunnah' primarily refers to a shari value which 

falls 'under the general category of mandirb. Although in this sense, 
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Sunnah is used almost synonymously with mandüb, it does not 

necessarily mean that Sunnah is confined to the mandüb. For in its 

other usage namely as a source of sharia, Sunnah may authorise and 

create not only mandüb but also any of the following: wajib, farcl, 

Karam, makruh, and mubah. 11 

For the purposes of this research, I use sunnah in the same way it was used by 

`ulamd'usül al-fiqh'. In this sense, sunnah is one of the sources that are 

adopted for legislation in Islam. In fact, this was the case because jurists 

derived from it many of al-ahkdm -al-shar`iyyah to govern and deal with 

different aspects of people's affairs in the past. However, one has to point out 

that not all that the Prophet said, did, or judged as is part of sunnah, and may 

count as evidence for the legitimacy of certain things, particularly those things 

that relate to the aspect of human nature in him; but rather we mean all the 

sayings, deeds and judgements that he produced to enhance or confirm a legal 

rule. In this respect, Abdulkarim Zaydän says 

The Prophet's sayings become a source of Islamic legislation when 

they enhance or refer to abkam shariyyah. However, if these sayings 

are about matters that are purely mundane and have no relevance to 

tashr`i and revelation, they do not qualify as a source of legislation in 

Islam, and, therefore, do not have to be followed by Muslims. 12 

The Prophet's sunnah can be of three categories. The first category of 

sunnah is al-sunnah al-gawliyyah, which is concerned with the 

Prophet's sayings that he said on various occasions and they are 

synonymous to the hadiths. One example of this is his saying "Deeds 

are judged according to intentions. 13" 
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The second category of sunnah is al-if liyyah, which deals with the Prophet's 

conduct in matters like performing prayers, showing hajj rituals, among other 

things. The term al-a, ßä1, from which the word al flliyyah is derived, here 

refers to the deeds that he performed to demonstrate a legal rule rather than 

the deeds that he did due to his human nature such as drinking and eating, etc. 

Finally, there is al- sunnah al-tagririyyah, which refers to all things and 

actions performed in the presence of the Prophet and were approved and 

endorsed by him. He confirmed these things in various ways such as keeping 

silent, showing acceptance and istihsän, or expressing denial. An example is 

found in what Abü Said Al-Khidri reported, as narrated by Abü Da'üd 

Two men went on a journey and had no water with them and the time 
for prayer arrived and they prayed together in good faith, and then in 

time they found water and one of them repeated the prayer with the 

ablution and the other did not. They went to the Prophet and told him 

this and he said to the one who had not repeated the prayer: 'You have 

kept the sunnah correctly. ' And he said to the one who had repeated the 

prayer: 'You will be rewarded twice. ' 14 

2. The Legitimacy of the Sunnah 

In this section, I want to explore the legal status of the sunnah as a source of 

legislation. For this purpose, I will present evidence from different sources to 

show the legitimacy of the sunnah. In particular, I consider evidence from the 

Qur'an, from the Prophet's hadiths and sayings and from Ijmä (or 

consensus) among Muslim scholars. 

2.1. Evidence from the Qur'dn for the Legitimacy of the Sunnah 

Now that I have explained the meaning of sunnah, I want to move on to show 

the importance of the sunnah in the Islamic world and how it acquired this 
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importance so that it has become the second source of Islamic legislation, so 
that none of the leaders of the Islamic law schools disagree about the 

obligation to follow it and be bound by it. 

In the Qur'an, there are more than forty verses in which God commands 

obedience to Him and to the Messenger and forbids disobedience to Him and 

to the Messenger. Indeed, He states in one of the verses that all what 

Muhammad says is by inspiration: "Nor does he say (aught) of (his own) 
desire. It is no less than inspiration sent down to him" Snrat Al-Najm: 3-4. 

That is to say, the Prophet does not speak or legislate of his own accord, but 

commands come to him from God through Gabriel. Al-Suyüti said explaining 

verse 3, above that "it means that he did not speak from his own desire"; and 

verse 4 that "it means that God inspired Gabriel and Gabriel inspired the 

Prophet. " 15 This is regarded as clear evidence for the legality of the sunnah 

and that it comes from God. 

There is also the verse in Sürat Al CImrän: 164 

God did confer a great favour on the believers when He sent among 

them an apostle from among themselves, rehearsing unto them the 

signs of God, sanctifying them, and instructtng them in scripture and 

wisdom, while before that they had been in manifest error. 

What is meant here by "wisdom" is the sunnah and Al-Shaf I gives evidence 
for this in his Al-Risäla, where he says: 

God referred to scripture, which is the Qur'an, and referred to wisdom. 

Now, I have heard a scholar of the Qur'an whom I respect saying: 

Wisdom is the sunnah of the Messenger of God. The Qur'an was 

mentioned and wisdom followed it and God referred to his 

graciousness towards his creation by teaching them the scripture and 

wisdom. It cannot be said - and God knows best - that wisdom here 
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can be anything but the sunnah of God's Messenger and this is 

connected with the scripture. 16 

The Holy Qur'an states in the following two verses from Sürat Al `Imrän: 

Say: "If ye do love God, follow me: God will love you and forgive you 

your sins: for God is Oft-Forgiving, Most Merciful" * Say: "Obey God 

and His Apostle": But if they turn back, God loveth not those who 

reject Faith. Surat Al `Imrän: 31-32: 

These verses are also clear about the necessity of following the Prophet 

because they provide a link between love for God and love for the Messenger, 

which are inseparable and no one can' divide them. 

The Imam Ibn Kathir says in explanation of these two verses: 

This noble verse stands in judgment over everyone who claims to love 

God while not following the way of Muhammad. Such a person is 

making a false claim until he follows the law of Muhammad and the 

religion of the Prophet in all his sayings and doings and conditions. 

And God said: "Say: Obey God and the Messenger and if they turn 

away `tawallü', they turn away". `Tawallü' means disobeyed his 

command. "And God loveth not those who reject faith" is evidence that 

disobeying him on the way is to reject faith, and God does not love 

those who are so described. 17 

Among the verses that indicate the necessity of following the Prophet is what 

the Qur'än stresses in Sürat Al-Iashr: 7: "So take what the Apostle assigns to 

you, and deny yourselves that which he withholds from you". Commenting 

on this verse, Ibn Kathir said in his commentary: "That is, do whatever he 

commands you and avoid whatever he forbids you, for he either commands 

what is good or forbids what is evil. " Then Ibn Kathir refers to a story about 
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Ibn Mas`üd which teaches the obligation to obey the Messenger and keep his 

commandments. He said that 

A woman came to Ibn Mas' üd and said: `I have heard that you forbid 

tattooing, and wearing wigs. Is this something you have found in the 

book of God or is it from the Messenger of God? ' He said: `It is 

something I have found in the book of God and from the Messenger of 

God. ' She said: `By God, I have been through all the pages between the 

covers of the Qur'an and have not found what you say. ' He said: `Have 

you not found `So take what the Apostle assigns to you and deny 

yourselves that which he withholds from you? ' She said: `Yes indeed. ' 

He said: `I heard the Messenger of God forbid wearing wigs, tattooing 

and plucking eyebrows. ' She said: `Perhaps it is found among some of 

your family. That is, perhaps some of your family do it. ' He said: `Go 

in and look. ' So she went in and looked and then came out. She said: `I 

did not see anything wrong. ' He said to her: `I have kept the 

commandment of the good servant as God says: "I wish not, in 

opposition to you, to do that which I forbid you to do. " 18 

These verses and others19 came to announce clearly the obligation to follow 

the Messenger since God showed in the first verse that the sunnah is equal to 

the Qur'an. This is due to the fact that it is inspired, although it is of course 

not recited inspiration and does not form an act of worship, but it is still 

inspiration from God. 

The second verse came to require equality between love of God and love of 

his Prophet, because he is counted the first teacher of the Qur'an and the 

commentator and explainer of it, for whoever loves God loves his Prophet 

because he is counted the first teacher of the Qur'an. 
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The third verse is a clear and frank command to accept what the Messenger 

brought. without hesitation or resistance. This is all in order that no chance 

should be given to anyone who wants to challenge the sunnah or detract from 

its authenticity and, therefore, it shows us that the sunnah is counted as the 

second source for Islamic legislation after the Qur'an, on the evidence of the 

above mentioned verses. 

2.2. Evidence from the Hadith for the Legality of the Sunnah 

The indication of the legality of the sunnah compared with the sunnah of the 

Prophet is that traditions came about the Messenger commanding the 

obligation to follow and keep his sunnah and forbidding the denial of the 

sunnah. Abü Räfi' says: 

The Prophet said, "We are not familiar with one of you lying on his 

couch and anyone of my commands comes to him something that I 

have ordered or forbidden - and he says we do not know. We follow 

what we have found in the book of God". 20 

°Abdulmahdi Ibn CAbdulhad said 21 "lä alfaynna" meaning we do not find, 

and this is the negative of that state by way of exaggeration and "arikatihi" 

meaning his couch decorated with different kinds of decoration. This is an 

indication that the rejection of the hadith only comes from lovers of luxury 

and those concerned with fulfilling their desires and paying no attention to the 

judgments of the law. They are not concerned with knowledge, for the 

Prophet forbids this state firmly and clearly and is angry with whoever 

behaves in such a way. 

And he (i. e., Muhammad) also said "according to my sunnah and that of the 

rightly-guided caliphs, you should hold fast to it, biting into it with your 
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incisor teeth' "`uclü calaihd bi-al-nawäjidh" 22 That is, follow my way and the 

way of the rightly-guided caliphs after me and hold fast to it and he expressed 

this by saying "`udü `alaihä bi-al-nawäjidh" for emphasis. 

There is another hadith in which the Messenger shows the importance of 

obedience and that it is a way of gaining entry into Paradise. He said: "All my 

people will enter Paradise except those who refuse. " They said to him: "0 

Messenger of God, who will refuse? " That is, who will reject? He said: 

"Whoever obeys me will enter Paradise and whoever disobeys me has 

refused. " 23 4 

The hadith shows that whoever refuses to obey the Messenger will not enter 

Paradise. There is another indication from a hadith of the Messenger in which 

he shows the importance of his sunnah and the obligation to follow it and not 

go against it in anything at all in life. 

Anas Ibn Mälik said: 

Three groups of men came to the houses of the wives of the Prophet 

asking about the ways in which the Prophet worshipped and when they 

were told, they considered it little so they said: `how can we compare 

with the Prophet? God has forgiven him what he has done and what he 

has not done. ' One of them said: `as for me, I pray all night'. And 

another said: `I fast till sunset and do not break the fast'. And another 

said: `I have nothing to do with women and have never married'. And 

the Messenger came and said: `are you the people who said such and 

such? By God, I am more pious than you, but I fast and break the fast 

and pray and lie down and marry women and whoever desires other 

than my sunnah is not of me. '24 
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These hadiths show how important the sunnah is, and in the Muslim world, 

Muslims have faith in this and believe it and they have recourse to the sunnah 

whenever a matter they come across that is not clear in the Qur'an since the 

sunnah gives judgments for both what is found in the Qur'an and what is not. 

AI-Shäf I said that 25 "whatever the Messenger passed which is not included in 

the Qur'an is sunnah, because Allah considers it as sunnah. The evidence for 

this comes from a verse from the Qur'an in which it is stated that `and verily 

thou dost guide (men) to the straight Way. "' Surat Al-Shura : 52 

2.3. Evidence from Ijmaf for the Legality of the Sunnah 

The Companions agreed to go to the sunnah for authority and on the 

obligation to act in accordance with it. None of them disagreed with acting in 

accordance with it. If any issue or question was presented to them, they 

looked for it in the book of God and if nothing appeared to them they looked 

for a judgment on the matter in the sunnah of the Messenger. If this failed, 

they applied reason to the prescriptions of the Qur'an and sunnah, relying in 

this on a hadith of Mucädh Ibn Jabal when the Prophet sent him to the Yemen 

and said to him: "By what will you make a judgment if a case comes before 

you? " He said: "By the book of God. " He said: "And if you do not find? " He 

said: "By the sunnah of the Messenger. " He said: And if you do not find? " He 

said: "I will venture my own opinion and do my best. " And the Messenger of 

God struck Mucädh on his chest and said: "Praise God who brought the 

messenger of the Messenger of God into agreement with what is pleasing to 

God and His Messenger. " 26 
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There is also what Maymün Ibn Mahrän related. He said 

Abü Bakr, if two complainants came to him, used to look in the book of 
God, and if he found there something by which to make a judgement 

between them, he made the judgment by it. If there was nothing in the 

book but he knew a sunnah of the Messenger of God about the matter, 

then he judged by that. If his efforts failed, he would go out and ask the 

Muslims and say: such and such has come before me. Do you know 

whether the Messenger of God passed a judgment on such a matter? 

Sometimes they would all come to him and recall that the Messenger of 

God had made such a judgement and Abü Bakr would say: Praise God 

who has put among us those who remember about the Prophet. But if 

he failed to find a sunnah of the Messenger of God, he gathered the 

leaders of the people and the best of them and asked their advice, and if 

they agreed on an opinion, he judged by it. 27 

These incidents and events show that the sunnah comes in second place after 

the Qur'an and that it is a source of legislation to be relied upon as coming 

from God through his Prophet and his followers. 

Al-Shäf i said: "If ever I know a hadith of the Messenger and do not act in 

accordance with it, I testify to you that I will have lost my mind". 28 

We conclude by what Al-Shawkan said in this regard 

The establishment of the authority of the pure sunnah and its role in the 

legality of judgements is a religious necessity not to be contravened 

except by those who have no part in the religion of Islam. 29 
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3. Conclusion 

In this chapter I have discussed the importance of the sunnah as a second 

source of legislation in Islam. First, I explained the meaning and definition of 

the term sunnah as referring to whatever comes from the Prophet. Then, I 

moved to give an account of the legitimacy of the sunnah. Here I presented 

evidence from the Qur'dn, from the Prophet's hadiths and sayings, and from 

Umd referring to support from the Prophet's Companions as well as Muslim 

scholars to the authority of the sunnah as a reliable source of legislation for 

Muslims. 
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CHAPTER THREE 

MARRIAGE AND ITS SIGNIFICANCE IN ISLAM 

1. Introduction 

In this chapter I will discuss some concepts and terms that relates to 

marriage. I am going to explain the definition of marriage. Then I will 
illustrate the legitimacy of marriage in Islam through Qur'an, Sunnah, Ijmä 

as well as logic and reason. Next I will discuss the benefits and wisdoms of 
legislating marriage. More over, illustration of legal terms and rules 

governing marriage in Islam will be highlighted. Finally, I will provide some 

conditions that aim at protecting the wife. 

2. The definition of marriage 

`Zawdj' (i. e. marriage) is an Arabic word that is derived from `zawj', which 

may refer to any species or kind of anything. It may have an opposite or 

antonym, as in the case of colours, or it may have a counterpart or match, as 

in the case of `dry' and `wet' or `male' and `female', where the two elements 

complement each other. Each item or thing has another item or counterpart of 

the same kind. ' 

Thus, `zawäj' is used to convey that there is some kind of relationship based 

on partnership and formation of couples. 

`Zawdj' has been defined as relationship or bond between a man and a woman 

where the woman becomes the wife and the man becomes her husband. It is 

possible in Arabic to say that a man someone is `mizwäj' if he gets married 

lots of times to many women, and it is said that a woman becomes 

`mizwäjah' if she gets married to many men. One has to point out, however, 
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that the word `zawj' may have other meanings that are of no relevance to our 

work in this chapter. 2 

As for the word `nikäh', it has a similar meaning to that of `zawäj' in the 

sense that they both refer to the same concept of getting married. The 

difference between the two words barely exceeds that of pronunciation, as 

they are synonymous. The Arabic word `nikäh' is a noun derived from the 

root `nakaha , which is a verb in the past form and it means to mix, join and 

take as a partner. 3 

As for the meaning of `nikäh' in shari a, or the Islamic Law, Muslim scholars 

could not agree on a specific explicit definition of this word. As Däwoüd 

expresses: 

The classical jurists define the marriage contract in terms of physical 

gratification. For Hanaffis the marriage contract refers to the husband's 

exclusive right to sexual enjoyment of his wife. The Shafi' is consider 

it to include the exclusive right to sexual intercourse, whatever the term 

used, so long as the joining of two people is implied. An alternate 

opinion of the Shafi' is views marriage as a from of "aqdibahah"; a 

contract of "passive consent". The Malikis consider marriage a contract 

of legitimate sexual gratification from a woman. ' 

However, I conclude this section by presenting one final definition of the 

term. It is based on Abü Zahrah's simple and clear concept of `nikäh'. Abü 

Zahrah had put forward a simple and clear definition that takes into account 

the previous definitions of `nikdh'. He said that `nikdh', according to Islamic 

Law, 5 is a contract that grants the two contracting parties (i. e. the two 

spouses) the right to lawfully enjoy each other. Abü Zahrah defined `nikäh' as 

a contract between two people: a male and a female who comply with the 

terms that qualify them for marriage. This contract enables them to enjoy each 

other in accordance with the rulings of the legislator, which is the Islamic 
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Law. However, this contract is different from other contracts, such as those in 

the fields of business, sales, rent, etc. Even though the vocabulary used in 

both sale and marriage contract are similar they are being used in different 

contracts and therefore they are different. This is due to the fact that the 

emotional and psychological bond between the man and the woman unites 

them. This contract is looked on as a `solemn covenant' that the woman has 

obtained from the man, as stated in the Qur'än in Sürat Al-Nisä': 21: "and 

they (i. e., the wives) have taken from you (i. e., the husbands) a solemn 

covenant. " Farhat explain thus: 

The most unique characteristic of marriage in Islam is its contractual 

nature quite contradictory to marriage as a religious sacrament. Since 

marriage is contractual, the terms and conditions of marriage have to be 

settled when marriage is arranged, and these can be altered within 

legitimate period of the bond. The socio-legal and contractual element 

should not obscure the religious aspects, as marriage is also a covenant. 

This should not be confused with marriage as a sacrament in which 

case it is religious binding. In Islam the distinction between secular and 

sacred is not explicit. All actions and transactions have religious 

implications but they are not religious binding. 6 

3. The Legitimacy of Marriage In Islam 

Marriage is legal according to the Islamic Law and was also legal according 

to earlier prophets and messengers and there is no disagreement in this regard. 

Abü Ayüb, for example, was reported to have said 

Getting circumcised, using perfumes and tooth cleansers, and getting 

married are four of the practices that were carried out by messengers of 

God. 7 
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In fact, Al-Balgint commented on this saying 

Nikäh had been legalised since the days of Adam and has been so ever 

since. Moreover, it will continue to be so in Heaven. There is nothing 

like it particularly in the contracts that constitute a form of worship and 

comes second to faith. 8 

There is plenty of evidence in support of the legitimacy of marriage in Islam, 

and this evidence comes from various sources. In this section, I will be 

discussing evidence taken from both the Qur'an and the prophet's sunnah, as 

these are the most significant sources of legislation in Islam. 

0 

3.1. Evidence from the Holy Qur'än 

There is evidence in the Qur'an that clearly states that marriage is legal. 

Consider the following verse from Sürat Al-Rüm: 21: 

Among His Signs is this, that He created for you mates from among 

yourselves, that ye may dwell in tranquillity with them, and He has put 

love and mercy between your (hearts): verily in that are Signs for those 

who reflect. 

This verse clearly states that God created for man a mate from himself in 

order for man to feel at ease and be happy. Al-Shawkäni comments on God's 

words in "Among His Signs is this, that He created for you mates" by saying 

That one of God's signs of ability to resurrect is creating mates from 

you for you. This means that God created human beings and it is 

argued that this is a reference to the creation of Eve, as she is, 

according to Islam, created by God from one of Adam's ribs. As for 

"ye may dwell in tranquillity with them", this means that the man may 

feel inclined to, and familiar with, the woman. If the two do not belong 

to the same species, they would not love each other and they would not 

be able to dwell in tranquillity together. And "He has put love and 

mercy between your hearts" means that God wanted you to show 
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affection and love towards each other due to the marriage bond that 

holds you (both of the husband and wife) together. They treat each 

other in a merciful way even though they did not know each other 
before marriage, nor did they have any kind of love or mercy. 

Mujähid said that in the hadith above `love' means "having sexual 
intercourse" and mercy" means "having children". Al-Suddi also 

commented on this and said that "love" here is the same as "love" and 
"mercy" means "pity". It had also been said that "love is the man's love 

of his wife, and mercy is the mercy a man shows towards his wife, so 

that she is not harmed. "9 

This demonstrates that marriage is legitimate and thai the husband and his 

wife love, and have mercy on, each other. 

The Holy Qur'an provides further evidence to demonstrate the legitimacy of 

marriage. In Sürat Al-A'räf: 189, it is stated that 

It is He Who created you from a single person, and made his mate of 

like nature, in order that he might dwell with her (in love). 

God created humanity from "you" which refers to Adam and from Adam; He 

created his mate, which refers to Eve. It is quite clear from the verse above 

that when God created humanity, He did not create them of one sex. On the 

contrary, He created the male and the female (i. e., Adam and Eve) so that 

there will be love, intimacy, familiarity: and tranquillity among themselves. 

Al-Tabari pointed out, 10 in his explanation and commentary on this verse, that 

"of like nature" refers to Adam. As for what is meant by "He made out of his 

mate of like nature", it refers to Eve, who as Al-Tabari narrates, was made out 

of from one of Adam's ribs "in order to dwell with her in love". "Dwell with 

her in... " means, as interpreted by Al-Tabari, that the man comes to her (i. e., 

his wife) whenever he needs her particularly for love and sexual intercourse. 
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Had Eve belonged to a different species, Adam would not have loved her or 

felt at ease with her. 

The same point had been emphasised by Ibn Al-Qayyim, ' 1 as he said that: 

"God made the cause of dwelling in tranquillity in that the woman is created 
from the man" who is the same kind. If the wife belongs to a kind of being 

other than that of the man, he would not be able to dwell with her in love or 
feel at ease with her. 

3.2. Evidence from the Prophet's Sunnah 

There are many sayings or hadiths by the Messenger of God urging people to 

get married in an attempt to achieve what is in the interest of humanity. 

Hopefully, marriage will reduce the chances that people may establish 

unlawful sexual relationships, leading to fornication and other sins punishable 

by God. For example, it is narrated that the Prophet had said that 

0 young men, if anyone of you could afford the marriage costs, he 

should get married, and if he could not, he should fast, as this will 

protect him. 12 

Ibn Hajar Al-°Asgaläni13 comments on this hadith saying that it is directed to 

the young men, because they are quite active and lively and they have a 

stronger desire to have sex than old men. Thus, if anyone of the young men 

can afford the marriage expenses, he should get married. The Arabic word for 

"the financial affordability of marriage cost" is `al-bä'ah'. However, some 

scholars argued that `al-bä'ah' is used in the hadith above to refer to "the 

physical ability of the man to have a sexual intercourse". Thus, according to 

this last interpretation of `al-bä'ah', if a young man is unable to make love, he 

should go fasting, as this will repress the desire in him to have sex. Similar 
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accounts were also presented by many other scholars like Al-°Adawi, 14 and 
Al-Ubbi which say: 

One should fast because fasting reduces the desire to have sex. This is 

due to the correlation between the desire to make love and the desire to 

eat. Thus, if the desire to eat is suppressed, then the desire to have sex 

will also be suppressed but if the food desire is further agitated, then 

the sex desire will also be kindled. 15 

Accordingly, if a young man cannot afford marriage expenses, he should fast, 

as this will protect him from the temptations of fornication. Al-Häshim 

provides further support for this by arguing that 

Getting married at an early age protects the youths from sexually 

straying from the right path which might be caused by the abundance of 

leisure time in the absence of marriage. Thus, marriage can be 

considered a protective measure that helps in remedying the problems 

of sexual perversion and the way out of this is through facilitating 

marriage for young men with no delay. 16 

It had also been reported by °Aisha that the Prophet said addressing men "Get 

married to women as they bring you wealth. "17 This means that marriage 

could be a cause enabling men to make more money. Because when a man 

gets married, he will bear the responsibility of running a family and providing 

all the needs for his family. This will make him eager to look for a job from 

which he can earn his living and improve the living of his family. 

Another hadith that urges people to get married is "The best thing that lovers 

can do is get married. "18 What this last hadith means is that the only 

legitimate way to bring lovers together is by having them get married in a 

lawful way. It was stated in a book entitled Shari Sunan Ibn Mdjah that 
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The word `lovers' may refer either to two or to more than two people 

who are in love. The intended meaning here is that if two people loved 

each other nothing else but marriage can make this relationship 

between the two stronger and more durable. 19 

Thus, if there is marriage in addition to the already existing love, this love 

will become stronger day by day. 

Moreover, one may argue that there has been consensus on the legitimacy of 

marriage since the early days of Islam up till now, and never has anybody 

argued against this issue20.6 

Further evidence for the legitimacy of marriage comes from logic and 
reas on: 

21 

Any wise human being would like to leave behind, after his death, 

something that reminds others of him. This may take place only 

through getting married and having children. 

Even if one thinks about marriage, he/she will come to the conclusion that it 

should be legislated. Thus, the evidence is overwhelming and comes from 

different sources. 

4. The Benefits and Wisdom of Legislating Marriage 

I have already shown that marriage has been practised for a long time and that 

it is a legal relationship that brings the man and the woman together for a 

variety of purposes and benefits. In the following sections, I will discuss the 

benefits and goals of marriage. 

4.1. Bringing About Affinity, Intimacy, and Tranquillity 

One of the benefits and purposes of marriage is that it brings about the feeling 

of intimacy, tranquillity, and stability. This is due to the idea that when God 
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created Adam, He left him first to live alone for sometime. But, God wanted 
Adam to become happier and more joyous, so He created Eve for him from 

one of his ribs to make him feel more at ease. This will drive away boredom 

from his life and make it more interesting. Love, intimacy and the feeling of 

ease are considered to be of prime importance as advantages of marriage. Al- 

Ghazäli supported the above mentioned view in his book Ihyd' `ulüm al-din 

and he said 

Another benefit of marriage is the entertainment and amusement the 

couple get through being together, and looking as well as playing with 

each other. 22 4 

This is supposed to make the married couple more relaxed and more 

dedicated in their worship of God. It is part of human nature that humans get 

bored easily and they might also be inclined to refrain from what is right; 

therefore, it is argued that having relaxing time with women makes men 

happier and sometimes men of faith need to have such relaxation in so far as 

this complies with the rules and regulations of Islam. This is what the phrase 

"to dwell in tranquillity with them" from Sürat Al-RUm means. Abü Al-A°la 

Al-Mawdüdi commented on that by saying: 
It is quite essential for married couples to have psychological stability 

and tranquillity because this will provide them with the power and 

energy to achieve the society's most precious purposes. 23 

This advantage of marriage in providing intimacy and love is not restricted to 

wives only because others such as relatives and neighbours of the couple may 

benefit from the marriage. Khälid Bin Yazid Bin Mucäwiyah was reported to 

have said 

I hated most the Al-Zubair family; however, after I got married to 

Ramlah, who is a member of this family, I loved them (Al-Zubair 

family) more than all other people. 24 

This change in feelings is the result of marriage. 
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'Ali Khalil argues that there are many social benefits one gets from marriage 

such as affinity and intimacy. He said that 

Intimacy brings about social togetherness and stability. And it concerns 

each of the individual and the community as it provides the right social 

atmosphere and security that are required for the development of the 

society. It is not surprising, therefore, that the Prophet called people to 

have social bonds based on affinity and intimacy, as these bonds, as 

expressed by Al-Mäwardi, make people stick together against any 

potential threats or dangers so that they may not be humiliated. 25 

Thus, it is evident that the first major benefit of marriage is affinity, intimacy, 

closeness and friendliness not only on the level of the wife and her husband, 

but also on the level of relatives and the community. Of course, this will be 

reflected positively on the community at large. However, some scholars 

believe that preserving mankind that will be discussed in the next section is 

the main purpose of the marriage and is of most priority than others. 

4.2. Preserving Human Kind 

Another benefit of marriage is that it becomes possible to preserve human 

kind through procreation and posterity. This is a very significant benefit, as it 

would be impossible for the human race to continue living on this planet 

without marriage and this would have led to confusion or chaos in the 

structure of society. The structure of society will be seriously disturbed or 

affected. 24 Procreation and posterity are the most important benefits of 

marriage for various reasons, as I argue below. 

First, procreation and giving birth is considered to be a continuation of man's 

name and reputation and it does not stop at the death of the man, because the 

offspring will carry the man's name, reminding other people of the father. 
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Second, procreation and offspring's may constitute a means of providing the 

man with help he may need, as the children will be able to support their father 

when they become adults. In fact one may look at the possibility of having 

children as a blessing from God, as the following verse from the Qur'an 

states: 

And God has made for you mates (and companions) of your own 

nature, and made for you, out of them, sons and daughters and 

grandchildren, and provided for you sustenance of the best: will they 

then believe in vain things, and be ungrateful for God's favours? 

[Al-Nail: 72]. 4 

In his commentary on this verse, Ibn Kathir said, "God states that He made 

out of the husband and wife children and grandchildren. " Ibn Abbas said in 

this context that "your children are there to make grandchildren for you and to 

help and serve you. "27 

4.3. Protecting the Manners and Health from Corruption 

Marriage is also considered to be a legal means of protecting the manners of 

both the man and the woman alike from corruption and immorality. Through 

marriage they can fulfil their sexual desires in each other in a lawful way 

away from disease and other health problems. If the man and the woman had 

the freedom to have sex with anybody he or she wants, with no restrictions or 

regulations what so ever, this would lead to serious sexual chaos where things 

become messy and this will pose a serious threat and risk for humanity as it 

goes against the human nature which God made. One may refer to the 

following verse taken from Sürat Al-An' äm: 151 from the Holy Qur'an to 

support this point: "Come not nigh to shameful deeds. Whether open, or 

secret". 
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Abü Al-Acla Al-Mawdüdi 28 demonstrated the significance of the benefit of 

marriage in terms of protecting the manners of the people from corruption and 
decay. He argued that "this protection of manners is the primary goal of 

marriage, because Islam prohibits fornication and at the same time obliges the 

human beings, both men and women, to constrain their natural instincts by the 

law through marriage, hoping that this measure will help in saving the society 
from moral decay. In fact, this is the reason as to why the Qur'an uses the 

word `al-ihi n', which is an Arabic word meaning protecting, as a synonym 

to the word `zawi j' meaning marriage. From the same root for `al-ihisän', one 

can derive `al-hi$n', which is the word for the castle. Thus, a man who is 

getting married is likened to a man who is building a castle around himself. 

Moreover, marriage protects not only the good manners of the man or the 

woman from corruption but also the man's health. Marriage has some 

advantages on the level of the human health. For example, it helps the man to 

get rid of the semen that he produces, and this makes the man feel 

comfortable and stable. In this context, Ibn Al-Jawzi said that 

If the man does not get rid of the semen that he has, he may be harmed, 

as this may cause diseases and may lead to the obsession with lust and 

evil sexual desire. 29 

Further evidence in support of this comes from Al-Sharbini, who stressed that 

There are three main goals that the marriage fulfils: preservation of the 

human kind, release of liquid (i. e. semen) the retention of which is 

harmful, and enjoyment. It is this last goal that one finds in Paradise 

because the other two (i. e. begetting, and no retention of semen) do not 

exist there. 30 
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4.4. Establishing and Structuring the Family 

It is well known that the family is the nucleus of society, and society will 

never be coherent or strong enough if the nucleus is not. For this reason, Islam 

urged people to get married in numerous verses and hadiths. According to 

Islam, marriage provides the best method of teaching the man and the woman 

to bear responsibility, so each one of them tries to improve the circumstances 

of his/her family through hard work. So, the father would toil and go out 
looking for a job to provide sustenance for the family to live in honour and 

dignity, whereas the mother would perform her role doing her utmost to 

provide all that her husband as well as children need in order to to make them 

feel happy, and so on and so forth. The Prophet is reported to have said, as 

narrated by cAbdullah Bin °Umar, that 

Everyone of you is a guardian and is responsible for his charge; the 

ruler is a guardian and is responsible for his subjects; the man is a 

guardian in his family and responsible for his charges; a woman is a 

guardian of her husband's house and responsible for her charges; and 

the servant is a guardian of his master's property and is responsible for 

his charge. 31 

In fact, the same point had also been argued for by Al-Mawdüdi, who said 

that 

The first and most important, and even most crucial, establishment in 

the human society is the house. This is the factor that contributes in 

raising the walls of the building the family and this can be guaranteed 

through marriage between men and women, which hopefully leads to 

the birth of a good new generation with bonds of kinship and tribal 

relations. This new generation is hoped to prevail and be in charge of 

all aspects of the society. It is in the house that members of the young 

generation acquire their manners and get ready to bear the 
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responsibility in facing a new kind of modem challenges with a lot of 

love, equality, and intimacy. 32 

I have also to mention other benefits of marriage not only at the level of the 

family, as we have just seen, but also at the level of the woman herself. 

Marriage protects the woman from loss because through marriage the woman 

will not have to worry about how to obtain her maintenance, as there will be a 
husband to take care of this matter. 

Ahmad cUthman lists a number of social and psychological advantages of 

marriage. 33 First; it protects the woman and provides maintenance for her. It 

ensures her security, as the husband is obliged to provide good means of life 

for her whether in food, clothing, housing, maidservant, medicine, perfume, 

adornment, or detergents, as we will discuss in Chapter Six. This point is 

supported by a hadith by the Prophet, who says, as reported by Imam Mälik 

and narrated by °Aisha, that "the woman should be dutiful to her husband. " 

This shows how grateful a woman should be to her husband and this may be 

attributable to the lots of services as well as the maintenance that he provides 

for her. 

What has been stated above presents evidence that demonstrate the various 

benefits of marriage. Despite all these advantages that the marriage has, yet 

marriage is by "nadb", which means that it is not an obligation for every man 

and woman. In fact, Islam left this issue to the individual and his or her own 

circumstances. In other words, Islam rules in different ways in so far as the 

need to get married is concerned, so some people might be obliged to get 

married whereas others are exempt from this. It all depends crucially on the 

individual's situation, as we will see in the following section. 
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5. Legal Terms and Rules Governing Marriage in Islam. 

Before I embark on exploring the different legal rules (a1-ahkam al- 

shar°iyyah) that govern marriage, I want to demonstrate what the term means 

and refers to. In fact, legal rules are of two categories: takli rules and wac i4 

rules. However, the term al-abkam al-shar'iyyah is used in this chapter to 

refer to the takle kind of rules, rather than wadi rules. These rules are 

concerned with what the legislator requires Muslims to do whether through 

the iqtida (i. e., ordering and obliging them), or through the takhiyir (i. e., 

giving them the chance to choose). As for the term igtida, it means ordering, 
Muslims may be ordered not only to do certain things but also to avoid doing 

others. First, in the case of ordering and obliging Muslims to do things, this 

may take the form of fard. This is also referred to as wäjib by A1-Jumhür. 

However, unlike AI-Jumhür scholars, who looked at al fard and AI-wäjib as 

referring to the same thing, Hanafiyyah scholars discriminated between the 

two terms. The second case of ordering is that which is non-obliging. This is 

what is called Al-mandisb. Second, the order to avoiding doing a certain thing 

can also be either obliging, known as haram, or non-obliging, which is called 

AI-makrüh. As for takhiyir, the legislator gives Muslims the freedom to 
3s choose whether to do a certain thing or not, and this is known as mubah 

In fact these rules have been explained in some details by Al- Al-Zuhayli, 

who stated that: 

AI-mandüb is what the Islamic Lawmaker (legislator) would like you to 

do, but it is not obligatory. It is something good to do and gets you 

praise, but if you do not do it you won't be penalized for that. 

Al -fand- is what the shari a explicitly orders you to do based on firm 

evidence and it is compulsory. An example of this will be the five 

pillars of Islam as stated in the Qur'än. It also includes other things that 
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are confirmed by the sunnah such as reciting the Qur'an while praying. 

It also includes what had been confirmed by unanimity, such as 

prohibiting the sale of these four types of food: wheat, oats, dates and 

salt. If something is a farcl, you have to do it. If you do, you will be 

rewarded, and if not you will be punished. In the last case you count as 
kafir. 

Al-wäjib: This is what the shari a orders you to do based on shaky 

evidence, as in the case of sadaqat al-fitr, salat al-watr and the two 

Eids (festivals)". The obligation of this could be due to something 

narrated about the Prophet. It becomes similar to al farcl, but if you 

deny it or fail to comply with it, you will not become kafir. 

A1-haräm: This is what is prohibited by the legislator. Thus, it is 

compulsory. AI-Hanifiyyah said about this that it is something the 

avoidance of which had been confirmed with explicit evidence. An 

example will be the prohibition of killing, drinking wine, adultery, etc. 

You have to avoid it and if you don't, you will be punished. If 

something is labelled as `haräm', then it is a sin and an example of 

disobeying God. 

AI-makrüh: This refers to what the shari`a asks you not to do, but it is 

not an obligation. If you do something `makrüh', you will not be 

punished, but if you avoid something `makriih', you may be rewarded. 

Al-mubäh: (allowed): It is something you may either do or avoid, as in 

eating, and drinking. Everything is `mubäh' unless there is a statement 

that prohibits it. There is no punishment or reward for doing or 

avoiding it, unless avoiding it may cause certain problems. For 

example, you should eat to stay in good health, because you cannot 

survive without eating 36 

Because people are in different in financial states and social circumstances. I 

would like to mention legal terms that govern marriage in order to enable the 
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husbands to be aware of the rules of marriage to know their position from 

marriage and avoid unjust practices with their wives. 

5.1. Marriage as a Mandüb 

Marriage, according to the Islamic Law, is `mandüb' in the sense that Islam 

wants us to get married, but it is not obligatory. It would be good for one to 

get married, but if he/she does not, they won't be punished. Thus, marriage is 

different from worship as in praying, and paying `zakät' (or charity), This is 

demonstrated by the following saying by the Prophet that "being shy, using 

perfume, using tooth cleansers, and getting married" are some of the 

characteristics and activities that God's Messengers had and did. And the 

Prophet was also reported to have said that "anyone who loves my nature 

follows my method of life (i. e. sunnah), part of which is getting married. " He 

also called `love' a way of life (or sunnah) and once something becomes a 

way of life for the Prophet, it also becomes a good example to be followed by 

Muslims who can follow. Thus, it becomes a `mandüb' not an obligation. 

It was also reported that a woman came once to the Prophet and said to 

him 

0, Messenger of God, ̀ what rights does the husband have upon his 

wife? ' After he had explained these rights to her, she said `I swear 

to God that I'll never get married'. 37 

Had marriage been an obligation, God's Messenger would have told her 

so and explained it to her. But since the Messenger did not comment on 

what she said or reply to her rejection of the idea of marriage, then 

marriage cannot be a compulsory religious duty. Further evidence that 

shows that marriage is a `mandüb', rather than obligatory comes from the 

fact that some of the Prophet's companions died without ever getting 
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married and they were not blamed for this (as this was not looked on as 

an example of wrong doing). 

Marriage becomes optional (or mandüb) in cases where the man is moderate 
in his desire for women, but he still refrains from getting married, although he 

can afford the financial and psychological cost of marriage. This is a case of a 

man who has control over his sexual desires, so the danger of getting involved 

in an unlawful sexual relationship does not arise. Marriage in such a case is 

more important than and prior to the `nawäfil', which is the Arabic word for 

the optional practices in Islam. 

0 

Ibn Qudämah, who is a scholar following the Hanbaliyyah School of Islam, 

argues for the desirability and priority of marriage in cases where the man 

may risk fornication. He said 

It is preferable in the case of a man whose sex desire is quite strong that 

he gets married to save him from committing unlawful deeds. Marriage 

in this situation is more urgent than, and prior to, performing optional 

worship. 38 

In saying this, Ibn Qudämah is following what the companions of the Prophet 

had said. 

The reasons that necessitate giving priority to marriage over `nawäfil' 

worship had been discussed by Al-Käsäni, who is a follower of the 

Ffanafiyyah School of Islam. 39 Al-Käsäni says that there are various reasons 

for placing more emphasis on marriage in certain occasions. 

First, marriage is a `sunnah' or a way of life, in accordance with the practices 

of the Prophet himself as well as his own way of life. The Prophet said, 

"Marriage in of may `sunnah"'. It is well known that there is unanimity 

regarding the sunnah practices being more preferable than optional worships, 
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in cases where one has to choose. This is stated in a more explicit way in a 

saying by the prophet when he says "He who refrains from my `sunnah' is not 

from me. " On the other hand, there is no punishment, according to Islamic 

teachings, awaiting those who may not perform the optional religious 

practices (i. e. nawäfiO. 

Second, another reason as to why `sunnah' practices are more important than 

`nawäfil' practices is that the `sunnah' practices were conducted by the 

Prophet himself and he continued to practise them. If something, like 

marriage for instance, was good for the Prophet to perform, it is also good for 

the people, and in its interest, to follow suit. 

Third, marriage is unlike `nawäfil' in that it aims at something that is of great 

and immediate benefit like giving birth to children and keeping oneself away 

from wrong doing, such as getting involved in unlawful sexual relationships. 

This view had also been adopted by a number of Muslim scholars like Al- 

Murtadha, who wrote AI-Bahr al-zakhar, 40 Al-`Adawi, 41 Al-Azhari, 42 and 

Al-SharbW 43 i 

However, Al-Shäff 7 has an opposing point of view, as he argues that it is 

better to give up everything and dedicate himself to worshiping God. 44 The 

evidence he uses in favour of this view is that God, as he says, praises Yahya, 

by using the Arabic word `hasürah', which refers to the man who has no 

interest in women. His conclusion from this is that had marriage been more 

urgent or preferrable than other optional worship practices, God would not 

have praised the Messenger Yahya for not getting married, although Ibn 

Hazm had argued for the necessity of marriage in such cases. 45 



5.2. Marriage as a Far4 

There are cases where the rules of marriage may change according to the 

person himself or according to the circumstances he is going through. For 

example, sometimes marriage becomes `fard' (or an obligation) on the man, 

and it is sin not to get married. This is the case when the man is in a situation 

where he is almost sure that he will commit fornication, if he does not get 

married and if he does not control himself and his sex desires through fasting, 

although he can afford the lawful costs of marriage whether social or moral. 

This kind of man is obliged to get married according to all Muslim imams, 46 

as he should do something to protect himself from evil things and the only 

way in this case is through marriage. 

Ahmad Ibn Hanbal says that such a man should get married although he may 

not be able to pay for a provision for the wife. What is important here is that 

the man should be protected from resorting to wrongdoing, before he seeks a 

job from which he earns his living. Marriage is a preventive measure as it 

protects the man morally, as there may come a day when he may lose patience 

and fail to restrain or hold his emotions and desires. 

Similarly, the woman is obliged to get married on certain occasions. For 

example, if she fails to get a job and earn her own living and she has nobody 

to provide maintenance for her, or if she is vulnerable to temptations of some 

corrupt people and it is difficult for her to keep herself away from this kind of 

conduct. As such, she is obliged to get married. 47 

5.3. Marriage as a Wäjib 

Occasionally, marriage becomes obligatory upon the man to a degree (or 

wäjib) less than that of a prescribed or an enjoined duty (i. e. farcd), in case he 

believes, ör is scared, that he may commit fornication, if he did not get 
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married. Marriage becomes a duty, which is a lesser degree of obligation, 

particularly if he can afford the financial and moral obligations needed for 

marriage. 

As for the Hanafiyyah scholars, represented by Al-Zaylai, they believe that 
Marriage is a `sunnah' and if the desire for marriage is very strong it 

becomes a `wäjib' (a duty), so that it saves the man from being trapped 

into illegal sexual affairs. Avoiding fornication is an obligation, and if 

something makes one avoid fornication this something becomes an 

obligation as well. 48 

Thus, marriage in this case is a faro, because of the fear of committing 

something that is `haräm' (or prohibited). 

5.4. Marriage as a Makrüh 

It is also possible that marriage might be "makrüh" or detested for the man, as 

is the case when the man is confident that he can control his desires and he 

can manage with no women (i. e. he does not desire women), and he believes 

that he may not be fair with his potential wife, as he does not like marriage. In 

such a case, marriage is not advisable. 49 

One has to point out, however, that Ibn Qudamah, who is a Hanbali, 50 

mentioned that there are two points of view regarding the case where the man 

detests marriage. The first opinion states that it is better for him to get married 

for the various reasons that marriage has. The second opinion requires the 

man not to get married, because he, probably, will not appreciate the 

advantages of marriage and at the same time the woman will be deprived of 

the chance of getting married to someone else. It is also not advisable for the 

man to get married in this situation, because the woman will be married to 
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him while he may not be able to fulfil the marriage responsibilities. As for the 

man, marriage will take him away from worship and religious knowledge. 

5.5. Marriage as a Haräm 

Marriage becomes `haräm' (or forbidden) if the man is certain that he won't 
be fair to his wife in the sense that he may not be able to meet her material 

and moral demands. It is seems that marriage in this case becomes prohibited 

and illegal, since the goals of marriage are not satisfied. 

It is stated in Al-Bahr al-zakhar that , 
Marriage is forbidden for those who can't bear sexual intercourse and 
for those who find it difficult not to have it although they know that 

51 will not be able to give their wives all that they need as wives. ' 

This is in compliance with what is stated in the Qur'an in Sürat Al-Taläq: 6: 

"annoy them not, so as to restrict them". 

6. Marriage in case of clash in Rulings 

The final case of ruling that we are going to discuss is where there seems to 

be a clash in the rulings of marriage. This is the case where for some reasons 

marriage is an obligation (i. e. fard) but for other reasons it is prohibited (i. e. 

haräm). A typical example of this is a man who knows for sure that he is 

going to commit fornication unless he gets married, but at the same time he is 

also certain that he will not be fair to his would-be wife, as he is not going to 

fulfil all her needs. In this case, Muslim scholars argue that the man should 

not get married to avoid doing injustice to his wife. This is consistent with the 

verse from the Qur'än in Sürat Al-NUr: 33: 

Let those who find not the wherewithal for marriage keep themselves 

chaste, until God gives them means out of His grace. 
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The man here has to be patient and should wait, so that he avoids fornication. 

He has to take care of himself and his behaviour until things improve and he 

gets married. 

On the other hand, Mustafa Al-Sibä i has a different view from the one 

presented above. He contends that waiting till later on, before one gets 

married, is not a solution to the problem. On the contrary, he argues, marriage 
is not only a necessity but also a duty, as it saves the man a potentially 

unlawful sexual relationship. He says that 

No doubt being unjust to the woman affects only the woman herself; 

thus the problem here is limited. The man usually becomes more well 

natured and more morally obliged after marriage, than he was before 

marriage. After marriage, he feels more responsible as a husband and as 

a father. These feelings he has toward his wife and his children prevent 
him from causing them any harm or at least minimise the chances of 
doing them any injustice. As for fornication, it is a common corrupt 

social behaviour, and if anyone does commit fornication once it 

becomes quite difficult for him to give it up unless one gets married. 

Thus, there is wisdom in legislating marriage as it preserves people's 

social interests through staying away from all forms of socially and 

sexually illegal relationships. All this shows that it is more appropriate 

for the man to get married and this point of view seems to be closer, 

than the first view discussed earlier, to the essence of the Islamic 

Law. 52 

I feel more compelled to favour the Al-Sibä i's point of view for different 

reasons. One the these reasons is that marriage, in all cases, refines the 

individual and protects him. It also makes the married person feel responsible 

toward his family which in a way motivates him to seek a better life and 

family. However, if this man is deprived of the right to get married, due to the 
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fear of treating his wife unfairly, this might frustrate him and lead him to 

other types of sins that he would not have otherwise committed. 

7. Some Conditions that Aim at Protecting the Wife 

In Islamic Law the wife has the right to make her husband agree on a number 

of conditions, particularly those that guarantee her the right to divorce, instead 

of leaving this matter to the husband. This will save her a lot of trouble both 

psychological and physically as this problem may occur again in the future. 

She will be legally permitted to do that and she cannot be blamed for it. For 

example, the wife may require her husband, before they get married, to grant 

her the right to divorce herself from him whenever she wants (i. e. she may 

have this as a pre-condition to marriage). This should be the case particularly 

if she has some doubts about him or his conduct. In fact this kind of pre- 

conditioning is familiar according to AI-Hanafiyyah School of Islam. 

Other things that a potential wife may require the husband to agree on even 

before marriage include the right to work (or to stay in her job if she has got a 

job), and the requirement that he does not get married to another woman. If 

the husband violates any of these conditions, she will have the right to 

dissolve the marriage whenever she wants in accordance with the 

Ffanbaliyyah School of Islam. 

If the woman adheres to these conditions she will be guaranteed a much safer 

and more peaceful life with her future husband, as this saves her a lot of 

potential problems with a man who she is very likely to know only after 

marrying him and experiencing life with him. 
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8. Conclusion 

In this chapter, I have discussed a number of issues including the linguistic as 

well as the technical meanings of the word `zawäj'. I also investigated the 

legitimacy of marriage in Islamic shari`a (Qur'an, Sunnah, Ijmä`). After that I 

discussed the wisdom and purposes of legitimising marriage in terms of 

protecting the society through bringing about stability, and balance. Next, I 

considered the various legal rules that govern marriage and the way these 

rules differ from one person to another according to both the person's ability 

to get married and his need for marriage. Furthermore, I explained the 

disputes of rulings in cases where marriage could be both obligatory (i. e. fard. ) 

and prohibited (i. e. haräm) for the same person at the same time. Finally, I 

dealt with the terms that aim at protecting the wife and preserving her 

marriage rights even before the completion of the marriage contract. 

Since the marriage contract, like other types of contracts, obliges the parties in 

terms of duties and rights. In the next chapter, I will be explaining in some 

detail the woman's rights in marriage and the way these rights have been 

accounted for in Islam. 
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CHAPTER FOUR 

THE WOMAN'S RIGHT TO CHOOSE A HUSBAND 

1. Introduction 

A woman's right to choose a husband is one of the most fundamental 

rights on which a healthy marriage may rely. This is why the Islamic Law was 

keen on granting woman this right. A marriage contract is different from all 

other contracts, because it is looked on as a sacred bond that should be 

adhered to because it brings together a man and a woman to become husband 

and wife in marriage, as well as partners in the sense that they share all 

different aspects of life. Marriage is essentially based on love, harmony and 

mutual understanding. This explains why it is crucial to get the woman's 

consent to the person proposing to her and leave the matter as to her whether 

to agree or not, to the potential husband. Before I discuss the details regarding 

the woman's right to choose a husband, I find it appropriate to explain the 

meaning of guardianship (or wiläyah) in marriage and what it means to be a 

guardian as these two concepts are quite relevant to the subject. 

2. Guardianship in Marriage 

Linguistically, the word wiläyah, which is the Arabic equivalent for 

guardianship, means (family) relationship, and it comes from the Arabic root 

wall. ' As for the meaning of this term according to shari a, it refers to "the 

ability to make a contract and put it into effect" .2 Therefore, the wall, or 

guardian, is the person who has the capacity to put into effect someone else's 

marriage contract whether this someone is a young woman or man. 3 In fact, 

Abdal `Ati has demonstrated the meaning of wall in some detail. He says 

Marriage guardianship is the legal authority invested in a person who is 

fully qualified and competent to safeguard the interests and rights of 

another who is incapable of doing so independently. It is the authority 
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of a father or nearest male relative over minors, insane, or 
inexperienced persons who need protection and guardianship. 4 

As for wiläyah in marriage, it can be of two types: wilayat al-bär (i. e., 

guardianship that is based on compulsion, and wiläyat al-sharäkah (i. e., 

guardianship that is based on partnership). The second type of guardianship is 

frequently referred to by Flanafiyyah scholars as wilayat al-istihbäb. Jamal 

Nasir explains this by saying 

Guardianship in marriage falls under two categories in respect of the 

ward according to the classical shari`a tenets: 

a. Guardianship with the right of compulsion (wilayat al-ijbär) is 

exercised over a person of no or limited legal capacity wherein the 

guardian may conclude a marriage contract which is valid and takes 

effect without the consent or acceptance of the ward. 
b. Guardianship without the right of compulsion (wiläyat un-nadb) is 

exercised where the woman, whether a virgin or previously married, 

possesses full legal capacity, but in deference to social customs and 

traditions, delegates the conclusion of her marriage to a guardian. 

Some Islamic jurists call it "joint guardianship" when the woman 
5 has been previously married. 

3. The Woman's Right to Choose a Husband 

The ruling regarding the woman's right to choose a husband varies in 

accordance with the status that she has. Muslim jurists from all Islamic 

schools (i. e., Fanafiyyah, Mdlikiyyah, Shäfliyyah, and Flanbaliyyah) 

demonstrated disagreement among themselves in whether or not to give an 

adult sane virgin (or bikr) woman the right to choose, whereas they all agreed 

that an adult thayyib may not be forced to get married to someone against her 

desire and will. In the following sections I would like to explore this in detail, 

as to how this issue was dealt with by jurists. 
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3.1 The Right of the Adult Sane Bikr to Choose 

There is no agreement among jurists from various schools of Islam with 

regard to the ruling of the father being the guardian in marriage matters of an 

adult sane virgin woman. They cannot agree on whether the wiläyat in this 

case is wilayat al-if bar or wiläyat al-ikhtiyär (wilayat al- al-istihbäb 

according to )Tanafiyyah scholars). 

Miilikiyyah, Shäf(iyyah, and Hanbaliyyah scholars argue that the father has 

wilayat al-bär over his adult sane virgin daughter. Thus, according to these 

schools, the father has the authority to contract her marriage without her prior 

permission or consent. However, this is not the case for Mälikiyyah scholars, 

who argue that an adult virgin daughter, who has been declared by her father 

as having the legal competence, is exempt from this authority the father may 

exercise over her, as he does not have wiläyat al-bär over her. Al-Säwi 

States: 

A rational father may have the authority to make his adult sane bikr 

daughter get married to the man whom he chooses without seeking her 

permission or consent. The exception of this is the case of an adult bikr 

woman who has been declared by her father as having the legal 

competence and is no longer under her father's guidance. In this case, a 

father does not have the authority to contract her unless he has already 

sought her explicit agreement regarding her marriage. As for an adult 

sane virgin daughter who is still under her father's guardianship, the 

father can make her get married to any man he chooses regardless of 

whether this man is a good match for her or not or whether she will get 

mahr al-mithl or not. However, the father may not make her get 

married to a leper, an impotent, or a slave. And if he does, then his 

wiläyat al-bär over her will be void in this case. 6 
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As for Shä iyyah scholars, they believe that the father has wiläyat al-bär 

over his adult sane bikr daughter, so he can drive her to get married without 

her consent. They argue that this is in accordance with a hadith, in which the 

Prophet is quoted as to have said that, "a matron has more right to her person 

than her guardian. As for the virgin, she gets married through her father. " 7 

They argue that this hadith specifies that the wall or guardian does not have 

wiläyat al-ijbär over the thayyib, and this implies that such a wilayah does 

exist in the case of the bikr. 

In another hadith, the Prophet was reported to have said that "a matron has 

more right to her person than her guardian. And a virgin should also be 

consulted by her father. " 8 Consulting the virgin woman, the Arabic word for 

which is isti'mär, here is taken to be a form of nadb or istihsdn rather than an 

obligation. However, Shd iyyah scholars put forward some conditions that 

should be met, so that the father's wiläyat al-bar over his adult sane virgin 
daughter can be applied. These requirements are: 

1. There is no apparent enmity between the father and his daughter, 

2. He marries her to a competent man, 

3. He guarantee her mahr al-mithl in the local currency, 

4. The dower does not pose a problem for the marriage 

5. He does not drive her to marry a man who makes her life miserable due 

to a problem in this man such as being blind or is a leper, 

6. She has performed hajj 

Shäji'iyyah scholars believe that if these requirements are satisfied, then it is 

possible for the father to oblige his adult sane virgin daughter to get married 

even without her permission or consent. For these scholars, wiläyat al-bär is 

possible only in cases where the guardian or wali is either the father or the 

grandfather9. 
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As for Hanbaliyyah scholars, they have two views in the issue of obliging the 

daughter in marriage. According to the first opinion, it is possible for the 

father to force his daughter to get married without getting her agreement or 

even consulting her in this matter. Wiläyat al-Ubär, in this case, can be used 

only by the father'° 

There is another opinion held by some scholars from Hanafiyyahl1, and 

Hanbaliyyah12 Schools regarding the woman's right to choose a husband. 

These scholars believe that a father may not oblige his adult sane bikr 

daughter to get married to someone she does not want. In fact, Hanafis 

contend that the father's guardianship is wiläyat al-istihbäb rather than 

wiläyat al-bär. Thus, a guardian, whether the father or somebody else, is not 

allowed to oblige an adult sane virgin woman to get married to someone she 

doesn't want. To them, the justification behind forcing the girl to get married, 

also known as wiliyat al-bär, is young age. Thus, if the woman is mature 

enough and is mentally qualified to exercise her legal rights, then forcing her 

to get married becomes unjustified. To support this viewpoint, Hanafiyyah 

scholars holding this opinion, use evidence from various sources. First, they 

refer to what Abu Bakr and Abu Musa Al-Ashcari narrated about the Prophet 

making void the marriage of a bikr whose father forced her to get married but 

she did not like it. 

Second, they also use evidence from Khansä', who once came to the Prophet 

and complained to him that her father made her marry his nephew and she 

told the Prophet that she did not like this marriage. The Prophet advised her to 

accept what her father did, but she replied that she did not like it. Then, the 

Prophet asked her to leave and get married to whoever she wanted. She said 

after this, that she would accept what her father decided for her and added that 

she did this because she wanted other women to know that fathers do not have 

the right to force their daughters in to marriage. Flanafiyyah scholars 
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commented on this hadith saying that the Prophet did not deny or disagree 

with what she said about fathers, nor did he ask her whether she was bikr or 

thayyib. 

Third, Hanafiyyah scholars sought support for their view from the argument 

that since an adult woman has the right to do whatever she wants with her 

money, why is she not given this freedom when it comes to choosing a 

husband? It is worth pointing out that there is no discrimination between a 

bikr and a thayyib13 

The evidence above has been used by Hanafiyyah scholars and clearly shows 

that an adult sane bikr should be given the right to choose her appropriate 

husband, as the Prophet himself helped the bikr wife in the first hadith, by 

Abu Bakr and Abu Musa Al-Ashcari, to get rid of a marriage that she hated, 

and he gave the other wife Khansa, the freedom to choose after he had 

listened to her complaint. 

However, because a virgin woman is usually shy and refrains from expressing 

her desire for marriage, hfanafiyyah scholars believe that there is no need for a 

woman's explicit consent in this case, as it is enough for her to indicate in 

some way that she accepts the marriage, such as staying silent, smiling, or 

laughing. But if she indicates in some way that she is not content with the 

marriage such as slapping herself in the face, then this does not count as 

consent according to lanafiyyah. 14 

Ibn Taimiyah 15 held the same view held by fanafiyyah scholars, as 

presented above, in giving the adult sane bikr woman the right to choose her 

partner (husband) in marriage and not forcing her. In fact, the same opinion 

was also advocated by Ibn Al-Qayyim Al-Jawzi, who argued that 
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The father of a rational mature bikr woman may not interfere in what 

she owns unless she permits him to do so. Nor can he force her to give 

anything of what she has without her approval. Given this, how is it 

possible for him to make her get married to someone of his own choice 

without her consent? How could he force her to marry the man whom 

she hates most? This marriage, which is against her will, turns her life 

into a prison. 16 

3.2 The Most Favourable Opinion 

After having presented different views relating to the woman's right to choose 

a husband according to different Islamic schools, I find the opinion that is 

held by Flanafiyyah School and scholars like Ibn Taimiyah and Ibn Al- 

Qayyim Al-Jawzi the most favourable, due to the straightforwardness of the 

evidence they come up with to support their position. The guardian, whether a 

father or someone else, may not, under any circumstances, oblige an adult 

sane bikr woman to get married to someone she does not want. The guardian 

has to know the opinion of the woman under his guardianship either directly, 

through asking her about her opinion, or indirectly, through asking the mother 

to approach her daughter and consult her. In fact, this is what the Messenger 

of God used to do when dealing with his daughters in marriage. He used to 

take their opinions regarding the prospective husband. '? 

Moreover, although jurists from Mälikiyyah, Shä iyyah, and Hanbaliyyah 

supported wiläyat al-bär in the case of adult sane bikr women, this support 

was not absolute. Evidence for this comes from what Mälikiyyah said 

regarding the unacceptability of wiläyat al-bär if the bikr woman has been 

declared as legally competent by her father. The father of such a woman may 

not contract her marriage without her prior consent. Similarly, Shäfi iyyah 

scholars have introduced some conditions that have to be fulfilled before the 

father can resort to wiläyat al-bär. Even if wiläyat al-bär is applicable, its 
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use is restricted to the father and grandfather. Furthermore, there is nothing in 

these Islamic schools that forbids fathers from consulting their daughters 

before the marriage contract is finalised. In other words, scholars from these 

schools never did anything to discourage fathers from seeking permission, for 

the marriage to proceed, from the daughters and their mothers. This is in 

accordance with what the Prophet was reported to have said: "Consult women 

about their daughters. " 18 

A1-Sarkhasi, who is a Hanafiyyah scholar, commented on the wisdom of 

granting the woman the right to choose by saying 

Because it is the woman who will live and associate with the husband, 

she will lead a good life with the husband that she chooses rather than 

the one who her father chooses for her. 19 

One may conclude that Islamic jurists have given the woman the right to 

choose her husband either directly as 1l`anafiyyah did, or indirectly as done by 

Mälikiyyah, and ShäJiyyah. 

3.3 The Adult Thayyib 

There has been consensus among the four jurists 20 with respect to the wiläyah 

used in the case where the married woman is an adult thayyib. This wiläyah is 

know as wilayat istihbäb and not wilayah ijbär regardless of whether the 

guardian is the father or anyone else. The only exception to this was Hasan 

Al-Bari, who disagreed with the four jurists saying that the father may have 

wilayat ijbdr over his mature thayyib daughter. This is shown by Ibn 

Quddmah, who argues 
If a matron is an adult she has to be consulted and she has to say that 

she is convinced, and there seems to be a consensus among jurists in 

this regard. They all agree that the father can't force his thayyib adult 

daughter to get married to someone without her agreeing to this in 

accordance with a hadith narrated by Nasä'i and Abu Da'üd in which 
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the Prophet said "A guardian has no concern with a woman previously 

married and has no husband". In fact Hasan Al-Basri is the only jurist 

who had a different view, as he was the only jurist who argued that the 

father may force his adult thayyib daughter to get married. In this 

regard, Ismail Ibn Ishäq states that he had never heard anybody say 

something like what Hasan Al-Basri said. Thus, Al-Basri's statement 

about permitting the father to behave in this way is a deviation from the 

mainstream as well as a violation of the Ijmä° and general consensus 

among the followers of the Prophet's sunnah. 21 

These jurists used evidence from the. traditions of the Messenger of Allah, as 
demonstrated by the following hadiths: 

An aiyim (i. e., this is another word for thayyib and it means a woman 

who has no husband at the present due to his death or divorce) has more 

right to her person than her guardian. And a virgin should also be 

consulted, and her silence implies her consent. 22 

In another hadith, the Messenger was reported to have said 

The thayyib has more right to her person than her guardian. As for the 

virgin, her father can force her to marry. 23 

It was also argued by these jurists that because the thayyib knows what nikdh 

is, as she had been married before, then she cannot be forced into it. This is 

not the case with the virgin woman. 24 

Jurists explained that the thayyib should be consulted and she has to show 

explicit acceptance in words and deeds. She has to mention the name of the 

person who is going to marry her as well as specify the dower. Hanafiyyah 

scholars argued 
If the woman is a thayyib, then her consent on the marriage could be 

expressed verbally sometimes or in deeds at other times. Her consent is 

verbal if she states in some way that she agrees to marry and so on. As 

for her consent to the marriage in deed, and not in words, this could be 
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case when she gives him access to herself and then asks for mahr and 

nafaqah. This shows that she agrees on the marriage in practice rather 

than in words. 25 

Similarly, Mälikiyyah scholars called for giving the thayyib the right to be 

consulted and for taking her opinion into consideration. They argued that 

The thayyib woman may not be forced in to marriage by her father or 

by anybody else. She has to be consulted and she should give her 

permission in saying. 26 

4 

Along the same lines, Shäf(iyyah scholars, too, argued that there should be an 

explicit permission by the thayyib in order for the marriage to proceed. The 

reason they insisted on her permission is that she is no longer shy, as she had 

been married before. 27 

In the case of the father of thayyib forcing his daughter in to marriage, there 

are two different views about the marriage contract. According to Hanafiyyah 

Mälikryyah and Ahmad in one of his views: - If the thayyib agree on marriage 

after the contract is done, the marriage contract will be valid, but if she does 

not agree on the contract, the marriage contract will be void. 

In the other view: the contract marriage which done without her permission 

will be void even thought she agrees later or doesn't agree. 28 This view 

means agreement of thayyib must be taken upon the contract not after being 

done. 

Ibn Taimiyah had agreed with the Jumhur (i. e., scholars from Hanafiyyah, 

Mälikiyyah, Shä iyya, and 1lanbalyyah Schools) in that 

An Adult thayyib cannot be forced in marriage by her father or by 

anybödy else without her permission, and there is an ijmä (i. e., 

consensus) among Muslims on this matter. 29 
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Having considered the hadiths presented above and the opinions expressed by 

different jurists on the issue of the woman's right to choose her husband, I can 

conclude that, generally speaking, they all agreed that the woman, whether a 

thayyib or a bikr, needs to consulted for her permission in marriage matters 

but does not have the right to contract marriage. In other words, the guardian, 

whether the father or someone else, does not have the right to force the 

woman, under his guardianship, to get married without going back to her and 

consulting her. At the same time, the guardian may have the role of the guide 

or advisor to the woman and advise her, so that they exchange opinions and 

advice with respect to the man who is proposing to her, as this consultation 

may help them reach an appropriate decision and this may minimise any 

differences and clashes that may arise in the future between the guardian and 

the woman. This is demonstrated by Nadvi, who says: 

Exactly like that is the affair of woman and her guardian. She is being 

instructed that her guardian has a say in the matter of her marriage 

contract, so much so that without his blessings her nikah becomes 

ineffective. And the guardian is told that the woman has a greater right 

over her own affairs, as if to say, he had no right of intervention in her 

marriage. But in view of all the traditions on this theme, it can be said 

that both of them have been held responsible that there should be no 

marriage without mutual consultation. Neither should the guardian be 

so high-handed that the girl may be deprived of her legitimate right, nor 

the girl should go to such lengths of freedom that she may become a 

disgrace to her guardian and her family. 

Strictly speaking, the guardian has no power of compulsion over an 

adult girl in the matter of her marriage. He may, however, give her 

advice in this connection. In the case of a minor, he may do what he 

deems proper. When there is a conflict of opinions between the 

guardian and the woman to be married, the leanings of adult girl will 

74 



have precedence over that of the guardian, which of course is supported 

by the Qur'an and the traditions. 30 

4. Guardianship of Women in Marriage 

In fact, Muslim scholars and jurists have two different arguments regarding 

the issue of the woman marrying herself or another woman to a proposing 

man. Here, I will be presenting two main views: one adopted by A1-Jumhür 

(the majority) and another one held by AI-Hanafiyyah scholars. Then, I will 

present the view that I believe to be most favourable. 

4.1. The Opinion of AI-Jumhür 

The first opinion I discuss here is the opinion of AI-Jumhür, which subsumes 

Mälikiyyah, Shäf iyyah, and Hanbilyyah. They argue that it is not permissible 

in any case for a woman to marry herself or marry another woman (i. e., she 

can nor be a guardian), because they believe that the male guardian is the 

main party among those who should be involved in the marriage contract. 

Without a male guardian the marriage contract is incomplete, according to A1- 

Jumhür. 

In what follows I want to provide some views that relate to this main opinion 

of Al-Jumhür. I start with Ibn Jazzi A1-Mäliki, who said, 

A woman may not contract her own marriage nor can she contract the 

marriage of another woman, be she bikr, thayyib, despicable, rational, 

shameless, free, or slave whether with permission or not. If she does, 

then, the marriage should be void and annulled before the 

consummation of the marriage or after it. Annulment of the marriage in 

this case may take place even after the woman got married and had 

children. 31 

Thus, according to this school of thought, it is not possible at all for the 

woman to exercise the role of the guardian in any way. 
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As for tfanbaliyyah, they argue that marriage will not be valid unless it is 

blessed by a guardian and that the woman has no right to marry herself or 

another woman to a proposing husband. Nor has she the possibility of having 

as a legal representative anyone other than her guardian for the purpose of 

agreeing the marriage contract. However, if she does, marriage will become 

void. 
32 

Similarly, the Shäffiyyah School prohibited the woman from 

Marrying herself or initiating this process of marriage with or without 

permission from the guardian, and regardless of whether the guardian 

agreed to the marriage or did not. 33 

4.1.1. Evidence from the Qur'an 

Scholars from all three schools agree that a woman may not become a 

guardian and give herself in marriage to a potential husband, nor may she 

initiate a marriage contract, be it her own contract or a contract of another 

woman. They agree that it is necessary to have a guardian when marriage is 

contracted. However, if there is no guardian, she may authorise a judge from 

the court of law to witness and agree to the marriage contract. Their evidence 

for this argument comes from the Qur'än in Sürat Al-NUr: 32 "Marry those 

among you who are single. " In this verse, Allah is addressing men and not 

women, because He used the Arabic verb "ankihu", whose inflection shows 

that the subject is the second person, masculine, and plural pronoun (i. e. you: 

is used for males in the verse). This means that women are excluded, because 

the word form that refers to the female subject of the same verb is "ankuhna". 

Thus, there is linguistic evidence that the guardian has to be a male. 34 

In another context Allah says 

When you divorce women, and they fulfil the term of their `iddah, do 

not prevent them from marrying their (former) husbands, if they 

mutually agree on equitable terms. [Surat Al-Baqarah: 232]. 
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In fact, this verse was revealed upon the Prophet concerning Macgal Ibn 

Yasir, because he prevented his sister from returning to her husband who 

divorced her. It is argued that had Ibn Yäsir not had the right to stop his sister 

from getting married to her husband again, he would not have tried to do so. 
This story was reported by Al-Bukhäri. Who states that Ibn Yäsir said to the 

man (i. e. his sister's husband) that 

I gave you my sister in marriage and you divorced her. After that you 

came seeking marriage again. You should know that she will never 

return to you. 

But the husband was a good man and his wife, who is Ibn Yäsir's sister, 

wanted to go back to him. Therefore Allah revealed the verse (232) in Sürat 

Al-Baqarah upon the Prophet. It is for this reason that the Prophet asked Ibn 

Yasar "to agree to the marriage. " What matters to us from this story is that it 

can be used as evidence in support of the guardianship of the man; otherwise, 

probably the Prophet would not have asked Ibn Yasar to agree to the return of 
his sister to her husband. 35 

Al-Shafi consider this verse the most evident proof that the guardian must be 

one of the parties in marriage contract. 36 

4.1.2. Evidence from the Sunnah 

There is evidence in favour of the guardianship of the man in marriage. In one 
hadith narrated by Abü Müsä in Sunan Abi Da'üd, the Prophet says, "there is 

no marriage without the permission of a guardian. " This means that a 

marriage contract may not be finalised without the permission and witnessing 

of the woman's guardian. This hadith was related by a number of 

Companions of the Prophet including Umar Ibn Al-Khattäb, `Abdullah Ibn 

Mas°üd, ̀ Ali Ibn Abi Tälib, and others. It is worth noting that this hadith is 

not recognised by Al- Hanafiyyah scholars because when its narrator, who is 

A1-Zahri, was asked about it, he could not remember it, so they dropped it as 
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an invalid hadith. However, through their way of `isnäd' or tracing this 
hadith, AI-Jumhür concluded that it is a correct hadith and they used it to 

support their argument for the guardianship of the man. Imäm Muhammad 

Qurtubi said on this matter that 

It is enough to rely on what Ibn `Uliyyah reported about Ibn Juraij that 

he asked Al-Zahn about this hadith and he did not know it. Nobody 

else said this about Ibn Juraij except Ibn °Uliyyah. On the other hand, 

many other narrators reported that Al-Zahn narrated this hadith. Even 

if it is true that Al-Zahn did not know or remember the hadith, this is 

not necessarily an argument against the isndd of the hadith, because 

many other trustworthy people including Sulaiman Ibn Müsd and Ja°far 

Ibn Rabica stated that they had this hadith from Al-Zahri. If Al-Zahri 

forgot the hadith, that would be something very natural because he is 

only a human being and humans are not immune to forgetting. 37 

For these reasons, Al-Jumhür considered the hadith to be valid so that it can 

be used as an argument for the need to have a guardian witnessing and 

agreeing to the marriage contract. In fact, this further enhances the role of the 

guardian as an important party of the marriage contract. 

The wisdom of making the guardian's approval a requirement for the 

marriage contract to be legal is that the guardian plays a significant role in 

guiding and directing the woman's opinion toward the best decision, because 

he is more experienced in life and knows men better than she does, as she 

may be easily deceived. However, the availability of a guardian, who is 

usually either the father or the grandfather, beside the woman proposed to for 

marriage, will be of great help in reaching the decision that best serves her 

interests. Moreover, the presence of the guardian at the time of contracting the 

marriage is something positive as it helps in making more people know that 

the couple are getting married. People used to publicise such social events in 

the past. 
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Muhammad Abü Zahrah says in pointing out the wisdom of making it a 

requirement to have a guardian when contracting a marriage that 

The marriage contract is very important and could be very serious, 

because it is difficult for women to know men very well, as they are 

usually confined to their houses and children. This makes it necessary 

for the woman to have a guardian to help her decide on a potential 

husband. This guardian will be very sympathetic, merciful and caring 

for her and her own benefit. He would be reliable and advisable and he 

would not be carried away by appearances and temporal or casual 

things. Moreover, the guardian is usually directly affected by the 

contract, as it may bring him either shame or pride, because according 

to Islamic tradition and practices, marriage, is a bond not only between 

two individuals but also between two families one of which is headed 

by him. Therefore, marriage will be a disaster for the whole family if, 

for instance, the husband turns to be a bad person. On the other hand, 

the family will be very proud of the husband if he turns to be a 

respectable, honourable man. The marriage contract is different from 

other contracts such as business or financial contracts, because it is 

more serious. Thus, if a marriage fails to work, it will be usually very 

difficult to get rid of its negative consequences, because this relates to 

feelings and emotions between men and women and not money or 

business. 38 

4.2. The Opinion of Al- Hanafiyyah School 

Abü Hanifah argued against what A1-Jumhür adopted. He gave the adult 

rational woman the right to marry herself or other women to proposing men 

with no need to go back to the guardian or asking for his permission. He 

believed that the guardian's role in the marriage contract is desirable but not 

compulsory. 
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Abü Ilanifah said that "it is permissible for an adult mature woman to initiate 

her own marriage contract or that of other women but this is not desirable. " 39 

He argued that an adult mature woman has the right to be in charge of her 

marriage contract regardless of her marital status (i. e. whether she is a bikr, or 

a thayyib). If the marriage contract she obtains is an appropriate one (i. e., the 

dower they agree on is "mahn al-mithl" or even more), the marriage will be 

valid and obliging. However, Al-Hanafiah followers argue that it is better that 

she gets married through her guardian. 

In fact, Al-Fanafiyyah scholars made it clear that not any man can be a 

husband. They said there are certain requirements that should be satisfied by 

the husband. For example, he has to be competent and qualified. He should at 

least offer mahr al- mithl if not more, so that the social status of the guardian 

will not be negatively affected in public if the dower was not good enough. 

As for the cases when the woman marries herself to a husband who is not a 

good match for her, or she accepts a dower that is less than dowers usually 

taken by women in her situation, without her guardian's permission, the 

guardian has the right to reject the marriage and seek faskh `aqd al-zawdj (i. e., 

bring the marriage contract to an immediate end) in any of these cases 

because, by agreeing to the marriage without the guardian's permission, she 

went beyond what she is allowed to40. Thus, Al-Flanafiyyah scholars interpret 

the saying that "there is no marriage without the permission of a guardian" as 

meaning it is a detestable thing for the woman to get married without the prior 

consent of her guardian, because there is always the risk that she may not 

show high performance while contracting for marriage, or she may behave 

rudely. Apart from this, whenever these two requirements are fulfilled, the 

woman will be given the absolute freedom to marry herself to any husband 

who proposes to her, without the need, help, or permission of the guardian. 4' 
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To support their view in entitling the woman to contract her own marriage as 

well as marriage of other women, Hanafiyyah scholars use evidence from 

various sources, such as the Qur'an and the Prophet's sunnah. 

4.2.1. Evidence from the Qur'än 

Al-Hanafiyyah scholars used evidence from the Qur'än to demonstrate that it 

is legitimate for a woman to give in herself in marriage to a proposing man. In 

other words, the woman here will behave as a self-guardian. Consider this 

verse from Sürat Al-Ahzäb, in which Allah addresses the Prophet saying that 

He made lawful for him to get married to 

Any believing woman who dedicates her soul to the Prophet if the 

Prophet wishes to wed her. 

Surat Al-Ahzäb: 50 

In this verse, the Arabic expression for "dedicates her soul" is "wahabat 

nafsaha", which means literally that "she gave herself' freely as a gift and 

this is interpreted as a form of contracting marriage by the woman. Marriage 

is contracted once the woman says to the man "wahabtuka nafsi: I gave you 

myself. " This shows that a woman may give herself in marriage without a 

guardian . 
42 Moreover, A1-fanafiyyah scholars also use evidence from the 

Qur'än as in one of the verses of Surat Al-Baqarah which states 

So if a husband divorces his wife (irrevocably), he cannot, after that, re- 

marry her until after she has married another husband and he has 

divorced her. In that case there is no blame on either of them if they 

reunite, provided they feel that they can keep the limits ordained by 

God. [Surat Al-Baqarah: 230] 

According to Hanafiyyah scholars they consider this verse as a proof of their 

opinion that the guardian is not requirement in marriage contract. 43 
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4.2.2. Evidence from the Sunnah 

Supporters of the argument that a woman may be in charge of herself and may 

decide for herself with no male guardian ý use evidence from the Prophet's 

sunnah to support their argument. Allah's Messenger says in one hadith that 

"An aiyym has more right to her person than her guardian. " According to Al- 

Hanafiyyah scholars, the word aiym in this hadith refers to a woman who has 

no husband at the present time, so she could be either a virgin or a thayyib 

(i. e. previously married but now a widow or a divorcee). According to this 

hadith, the woman, regardless of her marital status, has more right to herself 

than her guardian. This means that she has the right to decide on matters of 

her marriage independently of her guardian. 44 

More evidence for women being guardians of themselves comes from another 

hadith. It was reported that Al-Khansä' came to Allah's Messenger and said 

to him "I want women to know that their fathers have nothing to do with 

matters that relate to their daughters. " This was said by a woman in front of 

the Prophet, who did not show any objection to it. Therefore, according to the 

Flanafiyyah School, this constitutes a clear indication that a woman may be 

the guardian of herself or of another woman with no interference from men 

what ever so. 45 

4.2.3. Evidence Based on AI-Ma`qül (Reasonability) 

This kind of evidence for the woman's right to decide on matters of her 

marriage relies on logical and plausible argumentation. Proponents of this 

view believe that an adult mature woman can use her mind properly and 

choose for herself. In this case, she will be exercising her own right in matters 

pertaining to her marriage, money, or anything else. 
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Ibn Al-Qayyim supports Al-ffanafiyyah school in giving the woman the 

freedom to choose her own husband away from the guardian's interference. In 

this regard, he said 

The father of an adult, mature, and virgin woman is not permitted to act 

on her behalf in any matter of her possessions regardless of how trivial 

this matter could be. 46 

They argue that this includes marriage matters. So an adult, rational woman 

should be given the chance to decide for herself. This opinion is also argued 
for by Mahmüd Shaltüt, who says 

It is neither reasonable, nor conventional that one may not be allowed 

to initiate a contract by himself/herself, although his/her agreement to 

the contract is required. What guarantees the correctness of what one 

does is his/her qualification. Thus, if the virgin woman is mature and 

rational just like any matron, it is difficult to understand why she may 

be forced to get married to a man she does not want, or why a marriage 

contract which she initiates should be void. 47 

4.3. The Most Favourable Opinion 

In sections 4.1 and 4.2 above, we have considered evidence supporting both 

views regarding the issue of giving the woman the right to independently 

decide in matters pertaining to her marriage contract without a male guardian. 

We have seen that AI-Jumhür scholars are against this issue whereas the AI- 

Fanafiyyah are for it. I want to argue that the most favourable opinion is that 

of Al-Jumhür. This opinion is based on a number of arguments. For example, 

scholars from AI-Jumhür insist on the role of the male guardian as an 

important party in the marriage contract, without which marriage will be void, 

because there are certain considerations which should be taken into account 

by both the guardian and the woman. In what follows I present evidence in 

support of- the opinion of AI-Jumhür and discuss the reasons for which I 

contend that this opinion is the better one. 
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First, the guardian is usually either the woman's father or her grandfather and 

they both are normally prepared do their utmost to best serve their daughter 

and do only what is in her best interest. Thus, they will do anything to ask 

about the proposing man and know as much as possible about him, so that the 

woman will not suddenly wake up and realise that she is married to the wrong 

person. Of course, this will save her and her future family a lot of trouble. For 

this reason, I believe that it is inappropriate to deprive the father of this much 

needed role in the marriage contract, provided that he consults her in the 

marriage and does not drive her into it. 

Next, the hadiths presented in sections 2 and 4.1, above, demonstrated that 

the woman has the right to choose and they also showed that a guardian is 

required for the marriage contract. This in fact, has been the convention since 

the early days of Islam, and the Prophet did not say anything that undermines 

the role of the guardian. What the Prophet prohibited however, is that 

guardians decide on their own without asking women their opinions on 

marriage. 

Moreover, contracting marriage in the presence of a guardian is an advantage 

for the woman, because once there is a mutual understanding and agreement 

between the guardian and the woman on accepting a potential husband, the 

guardian will be pleased with the marriage and he will do whatever needed to 

find solutions to any problems that may arise between the wife and her 

husband in this marriage. Some people believe that undermining the 

guardian's role in this way might not be to the woman's benefit. 

Finally, even Imam Abü Hanifah himself did not speak against the idea of 

having a guardian in general. What Hanafiyyah scholars argued for was 

giving the woman the right to marry herself and maybe other women without 

the need for a guardian or even permission from him. However, according to 
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Abü Hanifeh, it is not forbidden for a guardian to witness the contraction of a 

marriage at all. He said, "it is preferable for the woman to have a guardian for 

the marriage contract. " And he wanted the guardianship to be based on 

acceptance, respect, representation, rather than on obligation. That is, he 

would not accept a guardianship that is imposed forcibly on the woman. 

For the reasons presented above, I believe that it is more convenient for the 

woman and her guardian to agree on whoever they find appropriate as a future 

husband for her. Such an agreement guarantees that both parties (i. e. the wife 

and her guardian) should be happy as they both have exercised their rights in 

the sense that the guardian fulfilled his right in contracting the marriage on 

behalf of the woman under his guardianship and at the same time the woman 

maintained her right in choosing her husband. Thus, there will be no clash 

between the two. 

However, it may be the case that the guardian of the woman, regardless of 

whether he is the father or someone else, is not understanding or just, and the 

woman has been sought in marriage by a good man who she finds as an 

appropriate husband for herself, but the guardian prevents her from marrying 

him. The woman in this case has the right to go to a court of law and 

complain to the judge, asking him to marry her, so that she will not miss the 

opportunity of getting married and establishing a happy family. It, may also 

happen in some Muslim countries that the guardian becomes abusive and 

obstinate and he does not allow the girl under his guardianship to marry for 

any genuine reasons. He may do this only out of being unfair or extorting. 

Again in such a case, the woman has no choice but to go to court to ask for 

her right in choosing a husband. 
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Bin Bäz had something to say about such guardians. He said that 

Although Islam has urged people to get married, yet at the same time it 

warned guardians against treating women under their guardianship 

unfairly by preventing them from marriage or by confining them to 

their bedrooms in accordance with Allah's statement in Surat Al- 

Baqarah: 232 

When ye divorce women, and they fulfil the term of their 

(`iddah), do not prevent them from marrying their (former) 

husbands. 

Preventing a woman from marriage may cause her a lot of harm and 

may lead her to the path of corruption, and this in turn will negatively 

affect the Muslim society at large. It is also unjust for the guardian to 

deprive the woman of something that Allah has permitted her to do and 

made it a source of happiness, chastity, and offspring's. Such 

misbehaviour, on the part of the guardian, will lead the woman into a 

lot of sadness as well as distress. 48 

This clearly shows that it is not acceptable, according to the Sharfa as 

represented by the verse from Sürat Al-Baqarah above, for the guardian to be 

abusive in the way he uses his right in being a guardian of a woman in the 

marriage contract. 

5. Factors Sought in the Proposing Husband 

There are certain requirements that the proposing husband should have so that 

the guardian may grant his agreement to the marriage. For example, the 

husband should have strong faith, good manners, acceptable physical 

appearance, among others, as the following sections show. 

5.1. Strong Faith and Good Manners 

Before the guardian decides whether to accept or reject the proposing 

husband, he should do his best to find out more about the man especially his 
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faith and manners, so that the subject is not dealt with unfairly. In fact, this is 

one of the most fundamental requirements that should be satisfied before the 

marriage can proceed. Thus, if the proposing man is ill-mannered and pays no 

regard to religion and Allah, the guardian is prohibited from agreeing to such 

a person, as this will put the wife in a very vulnerable position. This may 

cause the wife and her future children too much damage. This is in fact the 

wisdom of the Prophet's emphasis on the need to accept, as a husband, any 

man whose faith and manners are good. The Prophet said 

If a man of good faith and manners proposes to get married to a woman 

under your guardianship, you should agree to his marriage. If you do 

not give her in marriage to him, that will be seditious and immoral. 49 

In this hadith, Allah's Messenger urges the fathers, and guardians in general, 

to facilitate marriage for young people. So they should not ask for too much 

in dower. It is enough for the husband to be a good person with good 

knowledge of the Qur'an. In fact, there are many stories from the Islamic 

tradition that support this point. For example, it was narrated by Malik that a 

woman came to the Messenger of Allah and said, "Messenger of Allah! I 

have given myself to you. " She stood for a long time, and then a man got up 

and said, "Messenger of Allah, marry her to me if you have no need of her. " 

The Messenger of Allah said, "Do you have anything to give her as a bride- 

price? " He said, "I possess only this lower garment of mine. " The Messenger 

of Allah, said, "If you give it to her you will not have a garment to wear so 

look for something else. " He said, "I have nothing else. " He said, "Look for 

something else, even if it is only an iron ring. " He looked, and found that he 

had nothing. The Messenger of Allah, said, "Do you know anything from the 

Qur'an? " He said, "Yes. I know such-and-such a süra and such-and-such a 

süra, " which he named. The Messenger of Allah, said to him, "I have married 

her to you for what you know of the Qur'an. " This story emphasises the 

importance of the requirement of good faith and good manners on the part of 
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the potential husband. Thus, if the man is well behaved and is of good faith, 

there is no reason as to why the guardian should not agree to the marriage. 

The requirement of strong faith and good manners is also emphasised by 

Imäm Hasan Bin cAli when, as it was reported, a man came to him and said, 
"0 Imäm! I have a daughter and there are many men proposing to her. Who 

should I make her marry? " Imäm Masan replied 

Let her marry someone who is fearful of Allah, because if he loves her 

he will be nice to her, and if he hated her he would not be harsh and 

unfair with her. so 

Al-Qaradäwi stressed the importance of the guardian being cautious in 

agreeing to the marriage of the woman under his guardianship. He said 

As for getting married to a careless and transgressing man under the 

pretext of trying to guide him to the right path, it is a good intention, 

but it is a great risk the outcome of which no one can predict. However, 

what is more common in such marriages is that the careless man tries to 

negatively influence his wife and if he fails to do so, he will start to 

turn her life to a misery in various ways. Obviously, this kind of 

behaviour is rejected and jurists warned us of such things, because they 

believed that "if one gives his daughter in marriage to a transgressor, he 

will be severing the bond on kinships' 

5.2. Physical Appearance 

Another important requirement that the proposing husband should have, is 

good physical appearance. This is a sensitive matter that many guardians 

actually ignore, although it has a great impact on the woman. In fact, 

according to Shari a, it is not permissible for the guardian to oblige the 

woman under his guardianship to get married to an ugly man, because this 

will not be conducive to love and intimacy between the woman and her future 
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husband. It is quite natural that the woman in this case will hate her husband 

and she cannot help it. It is very difficult for a woman to marry someone who 

she does not want. Such behaviour constitutes a violation of, and interference 

in, the woman's right to choose her husband, leading to discordance between 

the two parties and a rapid collapse of marriage. In this regard, Umar Ibn Al- 

Khattäb says 

Do not (i. e., addressing the guardians) make women get married to ugly 

men, because they (i. e., women) like for themselves what you like for 

yourselves. 52 

According to Umar, a woman cannot be forced to be given in marriage to an 

ugly man. Similary, Ibn Al-Jawzi argued that the proposing man should be 

attractive to the woman. He said "it is preferable for the father to find his 

daughter an attractive man, because the woman likes what the man likes. "53 

This means men like beautiful women, and women like handsome men. Islam 

also urges fathers, and guardians as well, to take this point into consideration 

when deciding on a potential husband for their daughters. 

One may ask what about ugly people? Is it not possible that they will get 

married? The obvious answer to this question is yes, because what may be 

ugly for you may be beautiful for someone else. Beauty and attraction are 

relative matters. Furthermore, the element of beauty is only one out of many 

factors that are usually accommodated before the final decision regarding the 

potential bride or bridegroom is made. It may be the case that somebody is 

ugly but he/she has a very attractive personality or a good faith and this may 

make people show interest in getting married to this person. 

5.3. Age 

Another issue that the guardian has to consider is the age of the proposing 

man. His age should be close to that of the woman. Thus, he should not give 

her in marriage to an old man who cannot fulfil his marital duties. Forcing a 
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woman to get married to someone who is so many years older than the 

woman may leave her unsatisfied and psychologically unhappy, and this may 
lead her to shameful deeds. A good guardian should take this point into 

account before he agrees to the marriage in order not to be unfair to the 

woman. Ibn Al-Jawzi said in this regard that 

You (i. e. the guardian) are not allowed to force the woman to marry 

someone who is old or hateful to her, as this may lead her to do 

forbidden deeds. 4 

However, this sort of thing is quite common these days. There are in 

fact some guardians who force women to get married to men who are 

much older and these guardians show no respect at all toward the 

women's opinions of these old men. The guardian in these cases is not 

interested in whether the woman will accept the man as a husband, 

because of his misconception of the right he is given by Shari a. He 

wrongly believes that because he is the guardian of the woman, Sharma 

entitled him to marry her to anyone of his own choice. There are many 

stories I personally know but I want to tell about this one where a girl 

was made to get married to a ma n who she was never consulted about 

or even given the chance to see before marriage. On the wedding day, 

she realised that she was getting married to an old man who lost one of 

his eyes. The girl was shocked and ran away from this man who tried to 

get her back by all means. But she was determined to leave him and 

refused to come back to him, so he had to leave her and he divorced 

her. This of course cost him a lot of effort, time and money in courts 

and elsewhere in an attempt to get her back. This sad story 

demonstrates clearly that the guardian has transgressed his authority 

and interfered in the woman's choice of husband. Thus the poor girl 

was not only not consulted but also not given the chance to see the man 

or even to know anything about him. She was pushed to get married to 

the first man who proposed to her. In such a case, the guardian or the 
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father is sinful as he has infringed upon the rights of his daughter or the 

woman under his guardianship and caused her a lot of trouble and 
misery for some time. 

6. Advantages of Giving the Woman the Right to Choose a Husband 

Granting the woman the right to choose a husband has various positive effects 

on many levels. In this section, I want to consider some of the advantages of 

giving the woman the right to choose her husband. 

First, one of the most important advantages of giving the woman the right to 

choose a husband is that it constitutes an acknowledgement of (and a sign of 

respect for) the human aspect in the woman, as it shows that she is equal to 

the man not only in rights and duties but also in reward and punishment. This 

point is stressed in Siirat Al-Nisä': 1: 

0 mankind! Reverence your Guardian-Lord, Who created you from a 

single person. 

Similarly it is stated in Sürat Al °Imrän: 195 that the Lord treats men and 

women equally. 

And their Lord hath accepted of them, and answered them: "Never will 

I suffer to be lost the work of any of you, be he male or female: Ye are 

members, one of another. " 

Both verses from the Qur'an show that men and women are equal. The first 

verse demonstrates that both the man and the woman are created from a single 

person, whereas the second one shows that the good work neither of the man 

nor of the woman will be lost or wasted. So they are treated equally. 

It was also reported that Allah's Messenger had said that "Women are full 

sisters to men. "55 This presents straightforward evidence that shari a takes 

care of both men and women when it comes to marriage. In other words, they 

are both treated equally fairly and justly according to Islamic Law. For 
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example, the man always wants to get married to a virtuous woman that suits 
him and that will make a good mother for his future children. Similarly, the 

woman wants the same thing because she, too, always wants to settle down 

and get married to a good man who will be a good father of her future 

children. In fact, these wants and tendencies are part of human nature 

regardless of the sex of the person. For example, according to shari a (in fact 

there is a sort of ijmä among all scholars that) the man has the right to look 

and see the woman he wants to get married to before he proposes to her. This 

is consistent with what Jäbir Ibn °Abdullah narrated about the Prophet, who is 

quoted to have said 

When one of you asked a woman in marriage, if he is able to look at 

what will induce him to marry her, he should do so. He (Jäbir) said: I 

asked a girl in marriage, I used to look at her secretly, until I looked at 

what induced me to marry her. I, therefore, married her. 56 

Moreover, Abü Huraira reported that he was in the company of Allah's 

Messenger when a man came in and informed him that he had contracted to 

marry a woman from the Ansär. Thereupon Allah's Messenger asked the man: 

"Did you cast a glance at her? " He said: "No. " Allah's Messenger said to him: 

"Go and cast a glance at her. " 57 The permission the man has to have a glance 

at the woman he proposes to is very significant because it plays a great role in 

making the man decide whether to go forward with the marriage procedures 

or forget it, because he may find something in her that he does not like. This 

is why jurists argue that "if a man intends to get married to a woman, he is 

permitted to cast a glance at her face and palms. " Therefore, it was 

permissible to cast a glance at the woman whom one intends to marry 

particularly the face and the palms in accordance with shari a. 58 Thus men 

and women are both equal in this respect as each one of them is given the 

chance to see the other before marriage. 
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In fact, shari a does not only give the man the right to see the woman he 

intends to get married to before he actually decides whether to marry her or 

not, but also gives the woman the right to express her opinion regarding the 

man who may become her husband. The woman's opinion is very important, 

as we have seen earlier, and this is the wisdom of requiring the guardian to 

ask her about her opinion of the proposing man before marriage. This clearly 

shows that Islam treats men and women on a par in marriage. Like the man, 

the woman wants to know the person who is proposing to her. For example, it 

is important for her to know his social status, age, job, and maybe other things 

that relate to the way he looks, etc. These details will help her decide and give 

her opinion in a straightforward way. It seems that Muslim scholars agree on 

the need for the woman to know these things about the man who intends to 

get married to her. For example, Al- Sanäni says 

She is treated similarly. So she is allowed to glance at him and she may 

like something in him just as he may like something in her. 59 

It is also said by others that 

The woman is like the man in that she is allowed to see the face and 

palms of the man proposing to her. 60 

From what has been said above, one concludes that it is significant and 

necessary for both the man and the woman to see and know each other before 

the marriage, so that they may proceed with the marriage preparations. This is 

consistent with the teachings of the Islamic Law for both men and women 

alike. 

Second, it is also plausible to say that granting the woman her freedom to 

decide on who to get married to has other positive implications. One may 

conclude from this that it is not enough to obtain the consent of the husband 

and the guardian, as the consent of the wife is as vital as that of each of the 

husband and the guardian in order for the marriage to be valid. In this regard, 

Mahmüd Shaltüt says 
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Shari 'a had always discredited any marriage that is based only on the 

consent of the guardian, even if he is the father, as long as the two 

parties (i. e. the man and the woman), or even one of them, are not 

content deep in his/her heart although they may not spell it out. 

Likewise, Shari a did not embrace a marriage based on the mere 

consent of the woman. Shari ca wants the matter to be through 

discussion and consultation among all of them. 61 

The woman can always express her consent either through saying it verbally 

if she is a thayyib or bikr or by remaining silent if she is a virgin. The silence 
here is taken to be a degree of smiling and laughing; therefore, it is considered 

to be consent. Al-Käsän pointed out the reasons for interpreting a woman's 

silence as an indication of consent so there will be no need to articulate the 

opinion and he said 

The evidence is based on the plausibility of silence being an indicator 

of consent in the case where the woman is virgin. A virgin woman is 

shy and this shyness holds her from explicitly pronouncing her 

agreement to marriage, because such a deed will exhibit her desire in 

men. Thus, if she had to articulate her agreement in words, but she 

could not due to her shyness, she may not get married although she 

wants to. This is not encouraged in Islam because she is not blamed for 

being shy. On the contrary, she has the right to show some shyness. 62 

Therefore, it suffices for the woman to keep silent, a thing that is considered a 

sort of exercising her right to choose a husband. Rajä' Ghüli argues that 

The woman should be more entitled to the right to choose a husband 

than the man, because the man has the authority to end the marriage 

through divorce, whereas the woman is not allowed to do so. 63 

This further stresses the importance of the woman's right to choose her 

husband although this may be manifested by showing agreement through 

keeping silent. 
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Third, one may also infer from the requirement that the woman's consent in 

marriage should be sought, that the woman's rejection of a marriage offer 

which has been blessed by her father, is not considered a kind of disobedience 

or rebellion against her father's decision, because the right to choose a 
husband is her own, and nobody else may interfere in the exercise of this 

right. Thus she is not blamed by Islamic Law for not obeying her father in this 

particular matter. There are many examples where women did not agree with 

their fathers' choices during the days of the Prophet, who was the legislator at 

the time. None of those women were rebuked by the Prophet for not obeying 

their fathers or for complaining against them to the Prophet. On the contrary, 

the Prophet supported them and gave them the authority to decide for 

themselves in matters pertaining to marriage. 

Fourth, we also learn from the hadiths presented in section (2) of this chapter 

that the guardian has to take into consideration a number of important issues, 

so that his opinion regarding the marriage of the woman under his 

guardianship does not clash with that of hers. In case there is a difference in 

opinion between the guardian and the woman under his guardianship, he 

should do his best to inquire about the potential husband and find out more 

about him if he does not know him, because marriage is a permanent 

partnership. This is exactly what the Messenger meant when he said in a 

hadith that "marriage is a form of slavery, so one has to know where his 

daughter ends up in marriage. " The Messenger likened marriage to captivity 

and said the woman becomes a captive or a prisoner of her husband as soon as 

the marriage is contracted. Al-Käsäni commented on this by saying that 

"calling marriage `slavery' is only for the sake of a metaphor, because there is 

no slavery any longer. " 64 
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7. May a Woman Present Herself to a Righteous Man for Marriage? 

The Islamic Law gave the woman the right not only to choose a husband, but 

also to present herself to a righteous man as he will be a more qualified 
husband. There are different hadiths that tell about cases where women 

presented themselves to men during the days of the Prophet, and he did not 

speak negatively about them. For example, we were told that Khadijah saw 

some signs of piety, sincerity and honesty in the Prophet, and she liked these 

qualities in him, so she sent her maid to him asking him if they (i. e., the 

Prophet and Khadijah) could get married. The Prophet agreed to this; 

therefore, he took Abü Talib, his uncle, with him and together went asking for 

her hand in marriage. In fact, this took place before the revelation upon the 

Prophet and before Muhammad's mission as the Messenger of Allah. 

However, even after that, the possibility of the woman presenting herself in 

marriage to a righteous man was confirmed and was never prohibited in 

Islam. Evidence that it is acceptable in Islam for the woman to present herself 

to the man is found in S'ahih AI-Bukhdri, as this book dedicates a chapter to 

this issue entitled "A Woman Can Present Herself to a Righteous Man (for 

marriage). " In this chapter, there is a story about a woman who came to the 

Prophet offering herself to him. The Prophet looked at her carefully and fixed 

his glance on her and then lowered his head, which indicated a polite 

rejection. Then, one of the Prophet's Companions asked him to marry her to 

him if he (i. e. the Prophet) is not interested in such a marriage. 

Al-Bukhäri cited another hadith which confirms this one. In this second 

hadith, Al-Bukhäri reported that Thäbit Al-Bunäni said that65 

I was with Anas and his daughter, when he said that a woman came to 

Allah's Messenger presenting herself to him. She said to him: `0 

Messenger of Allah! Do you want anything from me? ' Then, Anas's 

daughter said: `What a rude woman she is! ' Anas replied, `she is better 

than you. She desired the Prophet so she approached him. ' 
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Clearly, this hadith demonstrates that it is possible for a woman to approach a 

man she-likes for marriage. This is what happened to the Prophet, and he did 

not prevent people from doing this. This means that this kind of conduct is 

acceptable, and no one else should be able to prohibit it. 

Ibn Hajar Al-cAsgaläni commented on these two hadiths by saying, 

They have evidence that it is possible for the woman to present herself 

to the man for marriage and indicate that she desires him. There is 

nothing wrong in this. As for the man to whom she gives herself, he is 

free to accept or reject. However, if he rejects he should not say that 

verbally. He should just keep silent. 66 

In an addition to what Ibn Hajar Al-cAsgaläni commented on concerning the 

woman presenting herself to the man for marriage as we saw above, Al- 

Qastaläni7 and Al-°Ayni 68 said that 

If the woman offers herself for marriage to a man for religious or noble 

purposes, as is the case when the man is righteous, and knowledgeable, 

there is no sin doing that. On the contrary, such a woman is a virtuous 

one, as implied by Anas when he said to his daughter "she is better than 

you". This is not the same if the woman presents herself for marriage to 

a man for materialistic or mundane purposes, as is the case when she 

does it for money, or authority. This is bad and cannot be acceptable. 

I want to add that even the guardian may present his daughter or the woman 

under his guardianship to a righteous man. There is no wrong doing in that, 

because Umar Ibn Al-Khattdb, after the death of the husband of Hafsah, his 

daughter, went to Uthmän Ibn CAffän and offered him Hafsah. But Uthmän 

asked for more time to think about the matter and did not give a reply at all. 

So he offered her to Abü Bakr, who kept silent and did not give an answer. 

Later on, she got married to Allah's Messenger. Presenting the woman to the 

man in this case was done by the guardian. 
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Thus, according to shari a, the woman is given the right to choose the man 

who she believes to be appropriate for her, regardless of whether he proposes 

to her or she presents herself to him for marriage, given that she knows him, 

appreciates his faith, righteousness, and desires to get married to him. In case 
he proposes to her, she has the right to either accept or reject, but in case she 

gives herself to him in marriage, it is the man who has this right. 

S. Conclusion 

In this chapter, I have discussed a number of issues pertaining to the basic 

right that any woman should have: it is the right to choose her husband and 

life partner. In the first section of the chapter, I introduced the woman's right 

in choosing a husband in Muslim countries, particularly nowadays, because 

women are denied this right on a large scale. In section two, I presented 

different types of evidence to support the idea that Islam gave the Muslim 

woman the right to choose a husband. Evidence used came from the Qur'an, 

tradition and hadiths. After that, I discussed the different advantages of giving 

the woman her right to choose her potential husband in section three. Section 

four is concerned with some of the required qualities that a proposing husband 

should have so that he may be given the woman in marriage by the guardian. 

These qualifications are manifested in a number of factors that include: strong 

faith, good manners, acceptable physical appearance, age and other things. 

Next, I moved to deal with the issue of the woman being a guardian of herself 

or of other women and the implications of this. Al-Jumhür argue that it is not 

permissible for the woman to marry either herself or another woman to a man, 

whereas Hanafi scholars argue for the possibility of the woman to contract 

marriage for herself with no male guardian witnessing the contraction. Of 

course each party had its own evidence from the Qur'an and hadiths to 

support its point of view. Then, I introduced my viewpoint which is, to a large 

extent, based on the opinion of Al-Jumhür. Thus, I favour AI-Jumhür's 

opinion because of the clear and overwhelming evidence they presented. The 
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chapter ends with section six, in which I argue that a woman may present 
herself to a man for marriage. Furthermore, I show in this section that even a 

guardian may present the woman under his guardianship to a man, provided 

this man is righteous, and virtuous. 

I believe that Islam has strengthened the position of woman in society and in 

marriage in particular, as it gives her the right to accept or reject any man 

proposing to her in marriage without any interference from the guardian or 

anyone else. In fact, woman in Islam have gone a step further than that when, 

under certain circumstances, it has became possible for her not only to accept 

and. reject men as potential husbands, but also to propose to the man. 

99 



Notes to Chapter Four 

1. Ibn Manzür, Lisän al-`Arab, vol. 15, (Beirut: Dar Sädr, 1300 A. H. ), p. 

407. 

2. Abü Zahrah, Muhammad, AI Ahwäl- al-shakhsiyyah, (Egypt: Dar Al- 
Fikr Al-Arabi, 1957), p. 122. 

3. Siddiqi, Muhammad Iqbal, The Family Laws of Islam, (Delhi: 

International Islamic Publishers, 1988), p. 71. 

4. Abdal `Ati, Hummudah, The Family Structure in Islam, (Indiana: 

American Trust Publications, 1977), p. 70. 

5. Nasir, Jamal J., The Status of Women under Islamic Law, (London: 

Graham and Trotman, 1990), p. 9. 

6. Al-Säwi, Ahmad, Bi-Lughat al-sdlik `ilä aqrab almasälik, vol. 1, 

(Cairo: Matba°at Mu*tafa Al-Bäbi, 1952), p. 381. 

See also, Al-Dasügi, Muhammad, Häshiat AI Dasügi, vol. 2, (Beirut: 

Dar Al-Fikr, n. d. ), p. 223. 

See also Al-Azhari, Sälih, Jawähr al-ik1F1 shard al-`allamah Khalil min 

madhab al-imam Malik, vol. 1, (Beirut: Dar Al-Kutub Al-' Ilmiyyah, 

1997), p. 390. 

See also Al-Kashnäwi, Abu Bakr, Ashal al-Madärek Sharh Irshäd al- 

Sälek, vol. 2, (Beirut, Dar Al-Fikr, 1988), p. 71. 

7. Al-Nawawi, Yahya, $ahih Muslim bi-shard AI-Nawawi, vol 9, (Beirut: 

Dar Al-Kitäb Al-'Arabi, 1987), p 205. 

8. Al-Nawawi, Yahya, $'ahih Muslim bi-shard AI-Nawawi, vol 9, (Beirut: 

Dar Al-Kitäb Al-`Arabi, 1987), p 205. 

9. Al-Shäfii, Muhammad, Al- `Umm, vol. 5, (Beirut: Dar Al-Ma`rifah, 

1987), p. 17-18. 

See also Al-Sharbini, Muhammad, Mughni al-muhtäj i1ä ma`rifat 

ma°äni alfai al-muhtäj, vol. 3, (Cairo: Matba°at Mustafa Al-Bäbi, 

1958), p 149. 

100 



See also Al-Nawawi, Muhydin, Al-Majmü shard al-muhadhab, vol. 6, 

(Beirut: Där Al-Fikr, n. d. ), p. 165. 

IO. Ibn Qudämah, Muwafiq Al-Din, A1-Mughni iva yalih al-shard al-kabir, 

vol. 7, (Beirut: Där Al-Kitäb Al-°Arabi, 1972), p. 380. 

See also Ibn Muflih, Shams Al-Din, Kittb al furü 
, 

4`h edn., vol. 5, 

(Beirut: cAlim Al-Kutub, 1985), p 172. 

11. A1-Sarkhasi, Shams Al-Din, A1-Mabsüt, vol. 5, (Beirut: Där Al- 

Ma°rifah, 1987), p. 2. 

See also Al-Käsani, °A1ä' Al-Din, Baddi'c al-säni, vol. 2, edited by M. 

K. T. Halabi, (Beirut: Där Al-Ma`rifah, 2000), p. 383. 

12. Ibn Qudämah, Muwafiq Al-Din, A1-Mughni iva yalih al-shard al-kabir, 

vol. 7, p. 380. 

13. Al-Käsäni, °A1ä' Al-Din, Badäi ̀ al-säni, vol. 2, p 283. 

See also Al-Sarkhasi, Shams Al-Din, Al-Mabsüt, vol. 5, p 2. 

See also Damädä, `Abdullah, Majma` al-anhur fi shard multaqa al- 

abhur, vol. 1, (Beirut: Där Ihyä' Al-Turäth Al-`Arabi, 1389. A. H. ), p 

333. 

See also Al-°Ayni, Mahmüd, A1-Binäiah shard al-hidiýyah, 2"d edn., 

vol. 4, (Beirut: Där Al-Fikr, 1990), p 584. 

14. Al-Sarkhasi, Shams Al-Din, A1-Mabsüt, vol. 5, p. 3. 

15. Ibn Taimiyah, Ahmad, Majmü al fatmvi, vol. 32, (Riyaa: Där cAlim 

Al-Kutub, 1991), p. 30. 

16. Ibn Al-Qayyim A1-Jawzi, Shams Al-Din, Zäd al-macäd, vol. 4, (Cairo: 

Där Al-Tagwä li-al-turath, 2000), p. 43. 

17. A1-Sarkhasi, Shams Al-Din, Al-Mabsüt, vol. 5, p. 4. 

18. Abü Da'üd, Sunan Abi Da'üd, edited by °Izzat °Ubeid A1-Da°as, and 

cAdil Al-Sayyid, Beirut: Där A1-Itadith, 1974. 

19. A1-Sarkhasi, Shams Al-Din, A1-Mabsiat, vol. 5, p. 10. 

20. A1-Sarkhasi, Shams Al-Din, A1-Mabsüt, vol 5, (Beirut: Dar Al- 

Macrifah, 1987), p. 9. 

101 



See also Al CAdawi, 'All, Hl shiat AI-`Adawi, vol. 2, (Beirut: Där Al- 

Kutub Al-'Ilmiyyah, 1997), p. 56. 

See also A-Shäfii, Muhammad, Al- `Umm, vol. 5, (Beirut: Dar Al- 

Ma°rifah, 1987), p. 18. 

See also Ibn Qudämah, Muwafiq Al-Din, Al-Mughni wa yalih al-sharh 

al-kabir, vol. 7, (Beirut: Dar Al-Kitäb Al-°Arabi, 1972), p. 385. 

21. Ibn Qudamah, Muwafiq Al-Din, Al-Mughni wa yalih al-shard al-kabir, 

vol. 7, p. 385. 

22. Al-Nawawi, Yahya, ýahih Muslim bi-sharp Al-Nawawi, vol 9, (Beirut: 

Dar Al-Kitäb Al-°Arabi, 1987); p. 204. 

23. Al-Nawawi, Yahya, $ahih Muslim bi-shard AI Nawativi, vol 9, p. 203. 

24. Al-Sharbini, Muhammad, Mughni al-muhtäj ilil ma`rifat maCäni alfäz 

al-munhäj, vol. 3, (Cairo: Matba`at Mustafa Al-Bäbi, 1958), p. 150. 

25. A1-Käsäni, °A1ä' Al-Din, Badiii'C al-säniý, vol. 3, p. 385. 

26. Al-`Adawi, °Ali, Ffäshiat Al-`Adawi, vol. 2, p. 56. 

27. A1-Nawawi, Muhydin, Al-Majmü sharh al-muhadhab, vol. 16, (Beirut: 

Dar Al-Fikr, n. d. ), p. 165. 

28. Ibn Taimiyah, Alimad, Majmi al fattnvi, vol. 32, (Riyäd: Dar `Alim 

Al-Kutub, 1991), p 29. 

29. Ibn Taimiyah, Ahmad, Majmif al fatmvi, vol. 32, (Riyäd: Dar `Alim 

Al-Kutub, 1991), p. 39. 

30. Nadvi, Mohammad Z., Modesty and Chastity in Islam, (Kuwait: 

Islamic Book Publishers, 1982), p. 102. 

31. Ibn Jazzi Al-Mäliki, Qawiinin al-ahkäm al-shar`iyyah, edited by 

°Abdulrahman Hasan Malimaid, (Cairo: °Alem Al-Fikr, 1985), p. 197. 

32. Ibn Qudämah, Muwafiq Al-Din, Al-Mughni wa yalih ash-shark al- 

kabir, vol. 7, p. 337. 

33. Al-Sharbini, Muhammad, Mughni al-muhtdj i1ä macrifat ma`i5nT alt 

al-muhtäj, vol. 3, (Egypt: Matba°at Mustafa Al-Bäbi, 1985), p. 147. 

102 



34. Al-Qurtubi, Muhammad, Jäm( al-ahkam al-fiqhiyyah, vol. 2, edited by 

F. A. Al-Jundi, (Beirut: Där Al-Kutub Al-`Ilmiyyah, 1994), p. 185. 

35. A1-°Asgaläni, Ahmad, Fath al-ban bi-shard sahih Al-Bukhdri, vol. 9, 

(Cairo: Dar Al-Rayyän, 1987), p 89, hadith no. 5130. 

36. A1-Sharbini, Muhammad, Mughni al-muhtäj ilä ma`rifat ma`äni a faz 

al-muhtäj, vol. 3, p. 147. 

37. Al-Qurtubi, Muhammad, Jämi al-ahkam al-fiqhiyyah, vol. 2, edited by 

F. A. Al-Jundi, p. 185. 

38. Abü Zahrah, Muhammad, Al-Ahwäl al-shakhsieh, (Beirut: Dar Al- 

Kitäb A1-`Arabi, 1984), p. 129: 

See also Siddiq, Hasan Khan, Al-Rawclah al-nadi-eh sharer al-durar al- 

bahryyah, vol. 2, (Cairo: Maktabat Där Al-Turäth, n. d. ), p. 13. 

39. Al-Hanafi, Ibn Al-Humäm, Shari fathu al-gadir, vol. 2, (Egypt: 

Matba`at Mustafa Al-Bäbi, 1970), p. 2. 

40. See: Al-Käsäni, cAlä' Al-Din, Badäi'C al-yäni, vol. 2,241. 

41. See: Al-Tamurtäshi, Shams Al-Din, Radd al-muhtär `alä al-durr al- 

mukhtär: hdshiet Ibn cAb n, edited by A. °Abdulmajid Tacmah Malabi, 

(Beirut: Dar Al-Ma°rifah, 2000). 

See also Al- Ianafi, Ibn Al-Humäm, Shari fathu al-gadir, vol. 2, p. 

391. 

42. A1-K5sWi, °A1ä' Al-Din, Badäi' al-säni, vol. 3, p 1366. 

41. A1-Käsäni, 'A1ä' Al-Din, Badäi'c al-$dni, vol. 3, p 1367. 

See also Al-Sarkhasi, Shams Al-Din, Al-Mabsüt, vol. 5, p. 11. 

42. Al-Käsäni, `A1ä' Al-Din, Badäi' al-sämL, vol. 3, p 1367. 

See also Al-Sarkhasi, Shams Al-Din, A1-Mabszct, vol. 5, p. 12. 

43 . A1-Käsani, `A1ä' Al-Din, Baddi'al-säni , vol., p. 

See also Al-Sarkhasi, Shams Al-Din, A1-Mabsüt, vol. , p. . 
43.44. Ibn Qayyim, Shams Al-Din, Zäd al-ma`äd, vol. 4, (Cairo: Dar Al- 

Taqwa li-Al-Turäth, 2000), p. 43. 

45. Shaltüt, Mahmüd, Al-Islam `agidah iva shari a, p. 233. 
103 



44.46. Bin Bäz, °Abdullah, Majallat al-buhüth A1-Islämieh, issue 9, 

(Riyadh: n. d. ), p. 8. 

47. A1-Tirmidhi, Sunan A1-Tirmidhi, vol. 3, p. 394. hadith: 1084. 

48. Al-Shargäwi, Ahmad, A1-Mar'ah fi al-qa$a. A1-Qur'äni, vol. 1, (Cairo: 

Där Al-Saläm, 2001), p. 450. 

49. A1-Qaradäwi, Yusif, Qacldya Islämiah mu`äsirah, (Jordan:, Dar Al- 

Diyä', 1987), p. 69. 

50. Ibn Al-Jawzi, Jamäl Al-Din, Ahknm al-nisd % 2nd edn., edited by A. T. 

Halabi, (Beirut: Där A1-Ma°rifah, 1998), p. 305. 

51. Ibn A1-Jawz, Ahknm al-nisä', p. 305. 

52. Ibn Al-Jawzi, Aikäm al-nisä', p. 305. 

53. A1-Tirmidhi, Muhammad, Sunan A1-Tirmidhi, vol. 1, edited by M. F. 

Abdulbägi, (Beirut: Där Al-Kutub Al CIlmieh), p. 195. hadith no: 113. 

54. Abü Da'üd, Sunan Abi Da'üd, vol. 2, p. 565. had th no: 2082. 

55. A1-Tirmidhi, Muhammad, Sunan Al-Tirmidhi, vol. 3, p. 397. hadith: 

1087. 

56. A1-' Uthmani, Muhammad, Rahmat al- `ummah fi ikhtiläf al-a'immah, 

2nd edn., (Egypt: Matba°at Mustafa Al-Bäbi, 1967), p. 262. 

57. A1-Sanäni, Muhammad, Subul al-saläm, vol. 6, edited by M. Subhi, 

Saudi Arabia: Där Ibn A1-Jawzi, 1997), p. 20. 

58. A1-Säwi, Ahmad, Bi-Lughat as-sälik `i1ä 'aqrab al-masälik, vol. 1, 

(Cairo: Matba°at Mu*tafa Al-Bäbi, 1952), p. 377. 

59. Shaltüt, Mahmüd, Al-Isläm `agidah wa shari a, 17th edn., (Cairo: Där 

Al-Shurüq, 1997), p. 151. 

60. A1-Käsani, °A1ä' Al-Din, Badäi'C al-. äni , vol. 2, p. 387. 

61. Ghüli, Rajä', "Al-Zawäj wa Zahirat al-taläq", a research paper 

presented at the fourth regional conference on al-mar'ah fi al-khalij wa 

al jazirah al cArabiyyah, Musgat: 15-18 December, 1986. 

62. Al-KäsWi, CAW AI-DTn, Badäi'C al-. än(, vol. 2,394. 

104 



63. Al- °Asgalani, Ahmad, Fath al-bäri bi-shard salis A1-Bukhdri, vol. 9, 

p. 80. hadith no: 5120. 

64. Al- °Asgaläni, Ahmad, Fath al-bäri bi-shard gahih Al-Bukhäri, ` vol. 9, 

p. 80. 

65. Al-Qastalani, Shihäb Al-Din, Irshäd al-sari li-sharh satiih Al-Bukhäri, 

vol. 8, (Beirut: Där Ihyä' Al-Turäth Al ̀ Arabi, n. d. ), p. 44. 

66. A1 ' Ayni, Badr Al-Din, `Imdat al-gäri shard sahih Al-Bukhäri, vol. 20, 

(Beirut: Där Ihyä' A1-Turäth Al-'Arabi, n. d. ), p. 113. 

0 

105 



CHAPTER FIVE 

THE WOMAN'S RIGHT TO DOWER 

1. Introduction 

This chapter studies the concept of dower as one of the woman's rights 
according to the Islamic Law. It focuses on the way Islam promoted the issue 

of the dower and made it a right for the woman, so a marriage contract will 

not be valid without a dower. I also consider how the different Islamic schools 
dealt with it. Then, I discuss the importance and legitimacy of dower in 

marriage. Another point that will ' be discussed is the (maximum and 

minimum) amount of dower according to different Islamic schools. Finally, I 

embark on discussing the contexts in which a dower should be prepaid or 

delayed. 

A dower, the Arabic word for which is al-mahr' is one of the woman's rights 

that was imposed by God on the husband towards his wife. The idea of the 

dower was not first introduced to mankind by the Islamic law, or al-sharfa, 

given that it was a common thing to Arabs and other nations during the pre- 

Islamic era. However, it was the Islamic law that cultivated and regulated this 

right and gave it its appropriate form. The woman in the pre-Islamic era was 

treated as property that could be sold or bought with no regard to her opinion. 

If a man wanted to get married to a woman, her legal guardian would 

negotiate for a better dower, which he, and not the woman, would take. This 

explains why some Arabs in the past would congratulate a husband if his wife 

gives birth to a female baby. In fact, they would do this believing that the 

newly born daughter would grow up and get married and he, the father, would 

get her dower. Therefore, he will be more well off. However, with the birth of 

Islam in the Arab Peninsula, lots of concepts and practices of that time gave 

106 



way to new Islamic concepts and values that were of great advantage for both 

the individual and the society in general. One of the concepts that Islam had 

redefined was the dower. According to the then new Islamic law, it became a 

woman's right and nobody else's, no matter who, may take it or do anything 

with it without her consent or permission. 

2. The Definition of the Dower 

The legal definition of the dower according to 1Hanafiyyah is "... the property 

which is incumbent on a husband either by reason of its being named in the 

contract of marriage, or by virtue of the contract it self. As opposed to the 

usufruct of the wife's person". 2 

This means that the husband is obliged to give dower money or property to 

his wife even if it is specified or not. 
However, this definition and others3 introduce the importance of dower in the 

marriage contract. It is not the price of the women to enjoy her body only. But 

it is an honour for the wife, which expresses the real desire of the husband to 

become his partner. 

According to Abü Al-Mr, the dower is what a husband willingly offers to his 

wife in order to accept him as a husband and partner. He states that "the 

dower honours the woman in different ways, provided that the woman is not 

only for enjoyment and that marriage is not looked upon as sex. 4" The dower 

also enhances the woman's status because she is no longer looked on as a 

female slave. Imam Muhammad `Abduh argues that 

One should look at the dower as something superior to what Islamic 

scholars had referred to. The dower, or saddq, is not an exchange of, or 
5 the price for, the body. 
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3. Evidence for the Legalisation of Dower 

The dower, according to the definition above, is something that is heavenly or 
divine and it is prescribed by God. Evidence for this interpretation comes 
from the Qur'än: 

And give the women, on marriage, their dower as a free gift, but if 

they, of their own good pleasure, remit any part of it to you, take it and 

enjoy it with right good cheer. Surat Al-Nisä': 4. 

This verse from Sürat Al-Nisä' explicitly states that women should be given 

their dowers, which implicitly constitutes a call to abandon the pre-Islamic 

practices pertaining to the dower, and this is what the word "give" in the 

previous verse implies, as it is used in the imperative form. Scholars6 

interpreting this verse expressed the view that those who should "give" are 

either the husbands or the guardians. In the case of the husbands, they are 

obliged to give women their dowers `nihlatan', which means out of their own 

good pleasure or willingly. As for the guardians, they have to give the dowers 

that they receive to women, because it is forbidden for them to keep anything 

of these dowers unless they are allowed to do so by the women themselves. It 

is possible that a woman may give some of her dower to her husband or her 

guardian. However, a husband or a guardian may not resort to trickery or 

anything of the kind to take the dower, in which case the woman apparently 

seems to voluntarily give something from her dower. 

In the Islamic world, it is a common practice that the man is obliged to pay a 

dower out of his own will, whereas the woman is not required to pay anything 

to the man for the marriage to proceed, although marriage enjoyment and 

partnership is mutual. It is the man only who pays a dower and it is he who 

proposes to her and this costs him money. 

More evidence for the obligation of the dower comes from Sürat Al Nisä' 

where Allah says: 
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Also (prohibited are) women already married, except those (slaves) 

whom your right hands possess: Thus hath God ordained (prohibitions) 

against you: Except for these, all others are lawful, provided ye seek 

(them in marriage) with gifts from your property-desiring chastity, not 
lust, seeing that ye derive benefit from them, give them their dowers (at 

least) as prescribed; but if, after a dower is prescribed, agree mutually 
(to vary it), there is no blame on you, and God is All-knowing, All- 

wise. Surat Al-Nisä': 24 

A1-Qurtubi argues that this verse provides proof for the existence of *adäq, or 

dower, in any marriage contract; thus all marriage contracts must include 

dower.? Further support for this also is found in the Prophet's sayings. Ibn 

cAbbas quotes the Prophet as saying: "Give them their dowers. " If a man gets 

married to a woman and has a sexual relationship with her, he has to pay her a 

full dower because enjoying the woman means marrying her. 8 

The sunnah of the Prophet is used to further support what had been revealed 

in the Qur'an regarding a woman's right to her dower. Ibn `Abbas narrated 

that when `Ali contracted to marry Fatima, the Prophet said to him: "Give her 

something as sadäq. " Ali replied: "I have nothing with me. " The Prophet 

asked: "Where is your Hutaimiyyah Shield? "9 This indicates that he (i. e., 'Ali) 

should give her something though it may be of little value. He may give her 

something that is symbolic, such as a shield. The purpose of doing this is to 

make her happy. 

It had also been reported that Abü Salama Bin cAbdurahman narrated that: 

I asked `Aisha: `How much had Allah's Messenger given as 4S'adäq? ' 

She replied: `His, 5adäq to his wives was twelve `ugiyyah1°and nash. ' 

She asked, `Do you know what a nash was? ' I replied: `No. ' She said, 
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`it was half an 'uqiyyah; so the total was five hundred dirhäms and that 

was the God's Messenger's J$addq to his wives. ' 11 

These are only few of the many sayings or hadiths that strongly support and 

explain what the Holy Qur'an states about the women's need to take their 

own dowers. Muhammad, the Messenger of God, set a good example and 

gave his wives their full dowers. He paid each of his wives five hundred 

dirhäms for their dower. 

Furthermore, there was a consensus 'among Muslim scholars regarding the 

women. 's rights to their dowers, as they all agreed that there should be a 

dower in a marriage contract. In fact, in a step to ensure that this requirement 

is met, the Islamic scholars promised that those who failed to comply with 

this requirement by tricking or cheating the woman would be severely 

punished on the Day of Resurrection. This is clearly demonstrated in a hadith 

by the Prophet. According to this hadith, which was labelled as . yahih by Al- 

Tabräni, who narrated it, the Prophet was quoted to have said 

He who gets married to a woman and intends not to give her her dower, 

and then he dies before she gets what she deserves, will face Allah on 

the Judgement Day as a fornicator. 12 

This is a harsh punishment from Allah to any husband who tries to get 

married to a woman but evades giving her anything of her dower by means of 

trickery. 

4. The Importance of Dower in Islam 

It is argued that the importance of the dower, according to the Islamic Law, 

arises from the fact that it fulfils a variety of functions that contribute to the 

success and prosperity of the marriage relationship. First, giving a woman her 

dower is a sign of respect, she feels more respectable and exercises the right 
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to own, in the same way men do. Before Islam, a woman was treated as 

property that was owned. However, in Islam she became a person of dignity, 

value, decision, and power. She acquired the right to use her money in the 

way she wants. This has a positive impact on the future of the family as it 

strengthens the bonds between the wife and her husband. 

Second, giving the dower, which is a woman's right, to the woman and not to 

anyone else, reduces the authority imposed upon her by her guardian. One has 

to remember that in the pre-Islamic days, a woman's guardian, whether he is 

her father or somebody else, used to take the whole dower leaving her 

nothing. Abdal `Ati says 6 
Payment of the dower to the bride herself probably minimises the 

element of self-interest and power of the guardian in his choice of 

husband for the ward. He became mainly concerned with what is best 

for the woman. This change, and many others, made by Islam tended to 

remove control over their affairs from the women's male relatives and 

protectors and to vest it in themselves. 13 

Third, the dower also helps in bringing about the feeling of pleasure and 

happiness in women, so they have more pride and self-confidence. She will be 

a better wife or marriage partner, given that women in the Islamic world, in 

general, do not have any relationship with their husbands before marriage. 

Thus, it is argued that a dower would guarantee that the relationship proceeds 

smoothly. 

Another consequence of the prescription of the dower is that giving a dower 

provides the husband with the chance to learn to bear responsibility and live 

up to this responsibility. If the husband is not required to pay a dower, he 

would look down on the woman and he would probably even try to get rid of 

her because he did not work hard to get her. Al-Käsäni says in this regard that 

III 



The dower was legislated and became an integral part of the marriage 

contract for the sake of marriage stability, because there might be lots 

of things in any marriage that may drive the husband to seek divorce. 

Had there not been a dower, it would have been much easier to obtain 
divorce even if the reason is very trivial or insignificant. 14 

Finally, when a woman gets her dower, she feels more secure because the 
husband who can afford a dower and is willing to offer it would be prepared 
to pay for her living expenses as well. °Abdal'Ati says 

It may be thought of as a manifest assurance on his part that the bride's 

economic security and rights will be maintained. 15 

These are some of the reasons that show how significant it is to impose a 

dower on men who want to get married. Now that I have highlighted the 

importance of dowers in Islam, let us move to consider the legitimacy of 

marriage contracts that do not state how much a dower is. 

5. The Legitimacy of Marriages with no Fixed Dower 

According to the four main Islamic Schools, it is possible that a marriage 

contract may not state the exact value of the dower. The Ffanafiyyah16 

followers said that it is possible for a marriage contract not to state the dower. 

In this case, a woman would have a dower that is equal to dowers of women 

like her, no more no less, whether he had consummated the marriage with her 

or not. They would argue that if the dower, according to Islamic Law, is an 

obligation, how is it possible to get married to a woman without offering her a 

dower? This question has been answered by Al-cAyni, 17 who said that the 

dower is an obligation in accordance with the Islamic legislation and it is an 

obligation not only for the sake of the marriage itself but also for the woman's 

honour. So there is no need to mention how much it is if it is only for the sake 

of marriage. Other schools of Islam, namely Mälikiyyah, 18 Shd iyyah, 19 and 
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9anbaliyyah2° agree with the }`anaflyyah's view as presented above. 
However, they express the view that it is preferable to state the value of the 
dower in the marriage contract because this may save both the husband and 
the wife a lot of trouble in the future. 

There is evidence that supports the legitimacy of marriage contracts that do 

not state the value of the dower. The first piece of evidence comes from the 
Qur'än, where in Sürat AI-Baqarah which states 

There is no blame on you if ye divorce women before consummation or 
the fixation of their dower. Surat Al-Baqarah: 236 

This verse presents evidence that there is no sin or wrong doing in divorcing 

the woman whose dower had not been specified. This is so because divorce 

usually occurs if there is proper marriage or consummation. This implies that 

there had been marriage although a dower was not specified. One concludes 
from this that marriage contracts that do not specify dowers are legitimate. 

It was reported that `Abdullah Ibn Mas`üd was once asked about a man who 

got married to a woman without naming a dower for her and he had never had 

a sexual relationship with her until he died. Ibn Mas`üd said that she deserved 

the same dower that women similar to her would usually get, no less and no 

more. She has to observe the `iddah, which is a prescribed period of time 

during which a widow or a divorcee may not remarry, but she is entitled to 

inherit. Then, Macgal Bin Sinän said that this ruling is in accordance with 

what the Messenger of God had already ruled in a similar situation regarding 

a woman named Barwac Eint Washiq. This was narrated by Abü Da'üd "and 

Al-Tirmidhi, 22 who graded it as sahTh. 
It was also narrated by Uqba Bin CÄmir that the Prophet once said to a man "I 

declare you get married to so and so". The man said: "I agree". The Prophet 

then said to the woman: "Do you accept so and so as a husband? " The woman 
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replied: "Yes, I do". Thus, the two were married and there was no dower. 

When the man was dying, he said: "the Prophet made me get married to so 

and so. I did not state a specific dower for her and, in effect, I gave her 

nothing. But, as a dower I gave her the arrow I used in Khaibar Battle. She 

took it and sold it for one hundred thousand dirhams. 23 

The previous verse and sayings, above, all show that it is permitted to have a 

marriage contract even without specifying the dower. The woman in this case 

is entitled to ask for her dower. The reason for permitting a marriage contract 

with no dower is that the man did not deny the woman's right in her dower 

and did not ask her to drop it and did not agree with her on not paying a 

dower. On the contrary, they all agree that she deserves a dower but it 

happens sometimes that specifying the dower is delayed till after marriage. 

There is no problem in this as long as the two parties, namely the man and his 

wife, are agreed on this. 

However, if the man claims that the woman has no dower, his claim will be 

discredited and he will be asked to pay a dower agreed upon or a dower that is 

similar to dowers paid to women like his wife. In fact, followers of 

Ffanafiyyah, Shäjz'iyyah, and Hanbaliyyah went a step further and said that 

the marriage contract is valid but the condition is not satisfied, so she deserves 

a dower that is similar to that of other women like her. As for the Mälikiyyah 

followers, they differentiated between whether or not the marriage was 

consummated. If there had not been a consummated marriage, the marriage 

contract would be invalid. In the case of a consummated marriage, on the 

other hand, they argue that the woman was entitled to a dower similar to 

dowers of other women and she has the right to ask for it and get it. In fact, 

Islamic scholars have agreed that a woman may, and has the right to, even 

refrain from having sex with the man, i. e. her husband, unless he had already 

granted her a dower, and there is no wrong in doing that. 
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This shows that the dower has a fundamental role in the marriage. Without it, 

marriage. will not be valid. However, it may not be overtly stated in the 

contract itself. As such, the woman will get a dower that is similar to dowers 

other women like her will usually get. 

6. The Amount of the Dower 

Islamic scholars from various denominations or schools, namely Hanafiyyah, 

Mälikiyyah, Shäff iyyah and Hanbaliyyah, have all agreed that there are no 

restrictions on how much a dower could be, given that there is no explicit 

statement referring to the value of the dower in Islamic Law, whether 

according to the Noble Qur'an or according to the sunnah of the Prophet. 

Therefore, if the husband can afford to pay a high dower, he is free to do that. 

And if he could not afford it, due to poverty or any other reasons, he is not 

forced to pay or give a high dower. It is left to the individuals to estimate 

what dowers to grant or get, because this may vary from one person to 

another according to different factors such as customs, habits, and traditions. 

Thus, the specification of the amount of the dower is not significant. What is 

important, according to Islamic Law, is that the dower is of some value, such 

as money, and property. In some cases, it may have only a symbolic value. 

But, it should not be something that is forbidden by God. For example, a 

dower that is agreed by both parties, the husband and the wife, cannot be wine 

or' a dead body, and if it is, then, the dower becomes invalid although the 

marriage contract itself remains valid. The wife in this case gets a dower that 

is similar to dowers of other women like her, in accordance with the teachings 

of the schools of HanajIyyah, Shäfiyyah, and Hanbaliyyah. 

6.1. The Maximum Amount of the Dower 

The Islamic scholars representing main schools agreed that there should be no 

maximum limit to what a dower might be. A man may pay as much as he 
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desires in so far as he can afford it. Their evidence for this comes from the 
following verse from the Qur'än, where it is stated: 

And if ye have given one of them (the latter) a gintär (as a whole 
treasure for dower) Sürat Al-Nisä' : 20. 

Ibn Kathir 24 said that those who are concerned with interpreting the Qur'an 

disagree on how much a gintär is. Some of them, like Al-Dhahäk for 

example, said that a gintär means a lot of money. Others said it could be one 

thousand dinars. A third party believed that a gintdr is one thousand and two 

hundred dinars. Other estimations were given, such as twelve thousand, forty 

thousand, sixty thousand, seventy thousand, eighty thousand dinars, etc. Abü 

Hurairah reported that the Prophet had said that a gintdr is "twelve uqiyyahs 

and each uqiyyah is worth more than what is between the sky and the earth. " 

The Qur'änic verse above implies that, according to Islamic legislation, there 

is nothing that stops the man from offering his wife whatever he wants as a 

dower. There are many examples from the Islamic history to show this. For 

example, we are told that Umar Bin Al-Khattab offered forty thousand dinars 

as a dower for `Umm Kulthüm, a daughter of 'Ali Ibn Abi Tälib. Although he 

was reported to have asked people not to exaggerate in offering dowers, he 

later refrained from asking people not to have high dowers after he heard the 

previous verse from the Noble Qur'an Sürat Al-Nisä': 20 repeated here: "And 

ye have given one of them (the latter) a gintär (i. e., a whole treasure for 

dower)". There is only one scholar who had a different view in this respect. 

He is Imam Fakhr Al-Din Al-Räzi, 25 who interprets God's words "And ye 

have given one of them a gintär" in a different way. He says that this 

Qur'anic verse does not necessarily license the offering of one gintär for 

dower. This verse, according to Al-Räzi, has a similar interpretation as 

another Qur'anic verse in which God says: 
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If there were, in the heavens and the earth, other gods besides God, 

there would have been confusion in both! Sürat Al-Anbiyä': 22 

This verse does not indicate that there could be another God. Similarly, Al- 

Räzi concludes that the verse "And ye have given one of them a gintär" 

exaggerates the dower for the sake of exemplifying and making people avoid 
doing the same thing. Thus, this verse, by analogy with the other one, which 

clearly says that there is only one God, is probably best understood as 

meaning that it is not legitimate that one has to offer the value of a gintär to 

his wife as a dower. Thus, the meaning of the verse is that the husband is 

permitted to offer his wife a dower even if the value of this dower could be a 

gintär, or a whole treasure. This interpretation has been adopted by the mass 

of scholars who share the same opinion. 

6.2. The Minimum Amount of the Dower 

However, after the four Islamic scholars had agreed that there should not be a 

maximal limit as to what the amount of a dower might be, they disagreed on 

what might be an acceptable minimal limit. There are three different views on 

this matter. 

First, according to the Hanafiyyah School, the dower that the wife receives 

should not be less than ten dirhäms. To support this view, they say that Jäbir 

reported that the Messenger of God said: "No dower for less than ten 

dirhäms" as narrated by Al- Därqutni. There is a similarity here between the 

amount of money that makes a dower and that which may be counted as a 

theft, given that a thief's hand might be chopped off if the value of what he 

had stolen exceeds ten dirhdms. They believe that this analogy provides more 

support for their viewpoint regarding the ten dirhdms being a bottom line for 

a dower. Thus, according to the Hanafiyyah School, a woman's marriage may 

not be consummated unless she had been granted a dower of at least ten 
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dirhäms. There is also another hadith of the Messenger of God in which he 

says: "Give something as a dower even if it is a ring made from iron". Here 

the Messenger of God is addressing a man who wanted to get married but had 

nothing to offer as a. dower. One might argue that an iron ring is worth much 

less than ten dirhäms. This seems to contradict what has been said before. But 

the explanation of this apparent contradiction is that the dower in such a case 

will be postponed indefinitely and paid later on. Although the Fanafiyyah 

scholars admit that the Prophet's hadi-th narrated by Jäbir, on which they rely 

pertaining to the minimal amount of a dower, is a weak one, they argue that 

this hadith had been followed by others that were somehow weak but were 
26 ranked as al-Masan (i. e. acceptable) and was reliable. 

As for Mälikiyyah, they said that the amount of a dower cannot be less than 

one quarter of a dinar worth of gold or three dirhäms of pure silver. Malik 

says: 

I do not think anyone should get married with a dower of less than 

quarter of a dinar. 27 

Therefore, for them a man cannot get married to a woman with a dower of 

less than this and if he marries her and has a sexual relationship with her and 

pays a dower of less than three dirhäms, he will be required to pay the rest of 

the minimal dower. However, if there is marriage but no sexual relationship, 

he will be asked to complete paying the dower and if he does not the marriage 

contract will not be valid. 

Finally, we will consider the opinion of Shä iyyah and Hanbaliyyah 28 

regarding the minimal amount of a dower. Followers of these two Islamic 

schools agree that there is no limit as to what the lowest dower might be. 

They believe that anything of value in terms of money, or that, which can be 

used to buy things, might be taken as a dower. They follow Ibn Qudämah's 

saying that: "There are no restrictions on how much a dower or sadaq might 
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be; anything that is money could be used as a dower. " They also refer to 

saying by the Messenger of God, in which he says: "Do you have anythinj 
that you can present to her as a dower? " The man replied: "No. " The Prophet 

said: "Find something for her, even an iron ring will do. " 

More evidence for this view also comes from what 'Amr Ihn Rabia said 

about a woman from the Fazärah tribe who got married for a dower of a pair 

of shoes. The Messenger of God asked her: "Are you fully satisfied with a 

pair of shoes ̀as a dower? "' She replied: "Yes. " So the Messenger considered 
the marriage contract valid. This hadith was narrated by Ai-Tirmidhz, 29 who 

graded it as sah t. 4 

Further evidence for the argument that a dower has no bottom line comes 

from what Jabir narrated about the Messenger of God, who said: "If a man 

gives his wife only a handful of food as a dower, she would be lawfully his 

wife". This was narrated by Ahrnad. 

Moreover, the Shäfi iyyah and Hanbaliyyah went a step further and labelled 

as weak what Jäbir narrated in an earlier which was adopted by 1`anafiyyah in 

which the dower was said to have the value of ten dirhäms at least. They said 

that such a hadrth could not be relied upon because, after Jäbir, it was narrated 

by Maisarah Bin °Ubaid and AI-t ajjäj Bin Arla'ah, who were weak as hadi-th 

narrators. Some of them argued that this hadith could be valid for one specific 

woman and not for all women. So probably it was a specific case and 

therefore, it should not apply to all women. 

The Shä iyyah and Hanbaliyyah also argued that the analogy used by 

Hanafryyah scholars is not accurate. They analogise between the right to have 

a sexual relationship with the chopping off of the hand of the thief. But there 

sa difference between the two because in the case of marriage, the husband 
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has the right to enjoy the whole body of his wife, whereas in the case of 

stealing, only one part of the body, which is the hand, is involved. Moreover, 

chopping off the hand is a punishment whereas marriage is not. For all this, 

the analogy in this case is rejected. 

One has to hasten and say that it is a kind of obligation that people do not 

exaggerate when asking for dowers. Guardians, whether fathers or not, should 

not ask potential husbands to pay very high dowers which they cannot afford 

because this will negatively affect the marriage prospects and perhaps be a 

stumbling block. Although the Islamic legislation did not specify the value of 

a dower, as we have discussed above; it is in accordance with the sunnah that 

people adhere to dowers that are convenient to all parties, both husbands and 

wives. People should give up showing off and exaggerating in dowers 

because this may lead only to misery and more problems in the future. 'Aisha 

narrated that the Prophet said: "The most blessed women are those that take 

the least dower. "3° It was also reported that once Umar Ibn Al-Khattäb, while 

preaching, said 

Do not exaggerate in women's dowers, because if high dowers were 

ever honourable in our worldly life or would lead to piety in the 

afterlife, the Prophet would have done this himself. He had never 

offered a dower for any of his wives nor had any of his daughters asked 

for a dower that exceeds twelve ounces. 

This was narrated by Al-Tirmidhi, who confirmed that the hadith is graded 

'Fah- 1h. 

In this regard, Ibn Taimiyah says 
It is disliked but not forbidden for a man to offer a dower that he cannot 

pay in cash nor can be repaid if it is a debt. 31 

It is also not acceptable that women's guardians pride themselves on their 

daughter's dowers and originate heresies that go against the teachings of the 
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Prophet as well as his sunnah. In some cases, some guardians' resort to 

speaking of dowers in front of other people in an exaggerated way, because 

this gives them a sense of self-satisfaction and pride and this is not correct. 

This is what the following by Ibn Taimiyah states 

What people of conceit and hypocrisy do by exaggerating dowers 

through showing too much pride and double-dealing, as they do not 
intend to take these dowers from the husbands nor do the husbands 

intend to pay them to the wives, is detestable. This is rejected because it 

is not in harmony with the sunnah of the Prophet nor does it comply 

with the Islamic legislation 32 
. 

From all that has been stated above it becomes clear that, although the Islamic 

legislation did not set limits (i. e. maximum and minimum) for dowers, it has 

ordered people to be flexible and moderate in estimating them and never to 

exaggerate their values. This, it is hoped, will facilitate marriage for people 

who want to get married. 

7. Prepaying and Delaying the Dower 

Dowers are primarily prepaid as indicated by sayings or hadiths said by the 

Prophet, and stories about the Prophet's companions. This has been agreed 

upon by Islamic scholars from different schools with no differences reported 

about this matter. Ibn Taimiyeh argues that 

It is more appropriate that the dower be paid before the husband 

consummates with his wife if possible. It is permitted that the husband 

prepays the dower or he may delay it. 

He also added that 

In the past, al-salaf al-, vdlih, forefathers who set good examples for us, 

used to prepay the full dower before consummation and they usually 

would not delay paying anything of it. 33 
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However, because people have different circumstances and they differ in their 

financial -ability to pay the dower before marriage, the Islamic legislation 

allowed them to delay paying the dower for the sake of making the marriage 

procedure easier and ensuring that those who need to get married do get 

married. To postpone paying the dower, the husband has to approach the wife 

or her guardian and ask for the possibility of delaying the dower. But it 

happens sometimes that the wife herself may want to postpone getting the 

dower, because she wants to have a small prepaid dower which the husband 

can afford and she asks for a higher delayed dower which she gets if the 

husband dies or if he divorces her. This would help the woman in the future 

after the husband had gone. No matter what the reasons for dower delaying it 

is still legitimate according to Islamic Law. However, Islamic scholars 

disagreed on the conditions according to which it is possible to postpone 

paying the dower. 

The Hanafiyyah 34 said that it is lawful to delay the dower, provided that it 

does not refer to or contain any outrageous ignorant remarks, such as saying 

to the wife "I will marry you for a thousand dinärs payable when my financial 

circumstances get better or when the wind blows". Of course, these conditions 

are imprecise and unclear. Consequently, postponing the dower in such cases 

is invalid according to Hanafiyyah. 

As for Mälikiyyah, 35 they decided that the issue of postponing the dower 

depends on what type of dower we have at hand. If what the dower requires or 

refers to is available locally, such as residence, clothes, or animals, then it 

cannot be postponed and the wife is supposed to get it immediately. Delay in 

paying the dower in this case is prohibited even if the wife accepted the delay. 

However, if what the dower refers to is not available in the country, it is 

possible to postpone paying the dower for a definite period of time. 

Otherwise, the marriage contract will be invalid. 
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In some cases, the dower may be money, or things that are bought according 

to their size or weight. Here delaying part, of the dower or all of it, is allowed, 

provided that the delay is only for a definite period of time. Thus, the 

Mälikiyyah are similar to the Hanafiyyah in this point. 

Finally, the Shäff iyyah and . anbaliyyah36 permitted the delay in paying the 

dower, in part or in full, whether it is available in the country or not regardless 

of whether it is money or otherwise as long as the delay is not indefinitely. 

I favour the Shäj'Nyyah and Hanbalijyah's understanding of the issue here, 

because it makes marriage requirements and procedure much easier for those 

planning to get married. If one cannot prepay a dower, this dower will be a 

debt that he has to repay at a specific time. 

One final point I would like to explain before I bring this chapter to an end. It 

is: How does the Islamic Legislation look at a guardian who insists on having 

something of the dower of the woman to whom he is the guardian? In fact, 

there are many fathers and guardians these days who insist that the husband 

should offer them part of the dower. The exact wording of what they say is 

something like: "I'll marry her to you on the condition that I get one thousand 

and she gets one thousand", for example. The Islamic scholars looked into 

this matter and said that in this case, the guardian may be the father or 

someone else. If the guardian is the father, scholars and the four main Islamic 

schools expressed different views on whether what the father asks for himself 

is legitimate or not. The Hanafiyyah scholars37 argued that the father of a 

woman is not allowed to keep anything for himself, of the dower of his 

daughter. On the contrary, everything that comes as a dower should go to the 

woman herself. As for X11-Mdlikiyyah, 38 they differentiated between two types 

of women: those that are virgins and those that are not. The guardian is 

permitted to take a part of the woman's dower if she is a matron (i. e., not 
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virgin) because she has the right to marriage and the guardian in this case may 

only represent the woman, as her guardian, in the marriage contract to 

authorise it. They said that the guardian is quite similar to an authorised agent 

who takes a commission for any ordinary contracts such as sale or business 

contracts. According to the Shäji'iyyah School, 39 the father is not allowed to 

impose his own terms regarding his daughter's marriage contract. If he does, 

the woman gets a dower that is similar to dower of other woman similar to 

her. However, the Nfanbaliyyah40 had an opinion that is different from that of 

the others like Hanafiyyah, Mälikiyyah, as well as Shäji iyyah. They contend 

that a woman's father can, if he sd wants, to keep a part of his daughter's 

dower for himself. Ibn Qudämah, Ishäq, Masrüq, and 'Ali Ibn Al-Hussain all 

argued that it is permissible for the father to take something of his daughter's 

dower. In fact, it was reported that Masrüq imposed for himself, the amount 

of ten thousands dirhams, which was given to al-häjj (the pilgrims) and the 

poor, and asked the husband to prepare his wife's (i. e. Masrüq's daughter) 

trousseau. More evidence to support Al- 1'anbaliyyah's view in allowing the 

father to take something of his daughter's dower comes from the story of 

Shucaib and Moses when Shucaib insisted that Moses graze the sheep for 

marrying him to one of his daughters. This is what the following verse 

expresses: "I will marry you one of my two daughters, provided that you 

graze my sheep for eight years. " [Surat Al-Qassas: 27]. Moreover, Al- 

Fanbaliyyah followers use evidence from some sayings by the Prophet, as 

when he says: "You and your money are for your father. " He also says: "Your 

children are the best of what you have acquired, so eat or take from their 

money. " According to AI-Hanbaliyyah, they are following the teachings of 

the Qur'än and the Prophet's sunnah in allowing the father to keep a part of 

his daughter's dower for himself, as the previous verse and hadiths show. 
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What has been said above about the permissibility or legality of the guardian 

taking some of the dower for himself, according to different Islamic schools, 

applies when the guardian is the father. But what happens if the guardian is 

somebody else other than the father. In this case, the guardian could be the 

brother, the uncle, or someone else like a relative. All Islamic scholars agree 

that he is not allowed to ask for anything for himself. And if he does, he will 
have committed a sin and everything he has demanded should go to the 

woman herself. 

I believe that it is more appropriate to prohibit guardians, regardless of 

whether they are the fathers or not, from taking anything from the women's 

dowers. This will help in alleviating the woman's status in the society, so that 

she will not be treated as an object that can be sold and bought like any other 

commodities or goods that can be bargained. Nowadays, there are lots of 

people whose faith and belief in God is not that strong, they do not show any 

respect for religion and manners and they treat woman in a terrible manner. 

Thus if they are given the chance to keep some of her dower they will be 

prepared to marry her to the man who pays more in dower. This, of course, 

will do more harm than good to the woman and will lead her into misery and 

oppression. It is a well established principle or rule in the Islamic legislative 

rule that there is "Id Barar wa 16 dirdr: which means that neither party should 

be harmed. " For this reason, I believe that AI-Hanafiyyah and Al-Shäff iyyah 

should be followed because they deprive the father of the possibility of 

keeping a part of their daughter's dower for themselves. Such a measure will 

hopefully discourage fathers from increasing the dowers of their daughters. If 

such a step is not taken, and fathers are free to impose whatever they want to 

keep for themselves, the dowers will be very high because the husband in this 

case will have to offer the ordinary dower for his wife and at the same time he 

will have to pay that extra part that his wife's father wants to keep for himself. 
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And the husband will be worse off and he will be in a financial position that is 

far more difficult since he cannot afford to pay all this, given that most 

husbands live of their salaries (which are limited). This may, in the end, make 

many men refrain from getting married. Obviously, this is not in harmony 

with the principles and regulations of the Islamic Law and, therefore, should 

be rejected. 

8. Conclusion 

In this chapter, I have discussed several key issues that relate to the concept of 

dower in Islam. First I gave an idea about the dower before Islam and in 

Islam. Then I focused on the importance of the dower in Islam as it came to 

honour the women. Next, I moved to discuss the different justifications for 

making the dower not only an obligation but also something that is 

compulsory. The statement of the exact amount of a dower in terms of money 

or anything else was also considered. Here, I explored the maximal and 

minimal amounts of a dower and how it should be left to the individuals, yet 

stressed the need that there should be something specified for the dower. I 

also discussed the circumstances of both prepaying and delaying the dower 

according to different Islamic schools and scholars. 
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CHAPTER SIX 

THE WIFE'S RIGHT TO MAINTENANCE (NAFAQAH) 

1. Introduction 

The Arabic word for maintenance is nafaqah, which means paying for 

living expenses. There are different types of maintenance in Islam and this 

variation in meaning is due to the variation in the causes that necessitate 

nafaqah. For example, there is the wife's maintenance according to which the 

husband has to pay his wife's living expenses. In addition, there is what we 

call relatives' maintenance according to which rich people have to pay a sort 

of maintenance to their poor relatives, as a means of keeping bonds or ties of 

kinship. Another kind of maintenance is the one which a master has to pay for 

his slave. However, in this chapter we are concerned with the maintenance 

which a husband is obliged to pay for his wife according to the teachings of 

Islam. 

2. The Meaning and Significance of Maintenance 

Muslim scholars defined the term maintenance in different ways but all these 

definitions state that maintenance means the provision of commodities of 

marital life for the wife and this includes food, clothing, housing, and other 

things that relate to marital life which are generally accepted by other people 

of the place where one lives. The value or amount of this may not be specified 

as it varies from one husband to another and this has to do with his financial 

status to a large extent regardless of whether the wife is a rich or poor, 

Muslim or one of the people of the Book (i. e. Christians or Jews). 

The significance of maintenance emerges from the fact that it helps in keeping 

and maintaining oneself from loss and destruction because it can be looked at 
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as a kind of social security for the woman, since it saves her the need to look 

for a job and earn her own living, given that this is usually done by the 

husband. Furthermore, when the woman gets her maintenance from her 

husband, she will have the feeling that she has a special importance and status 

and she means a lot to him and this contributes in strengthening the mutual 

understanding and love between the wife and her husband. This will make 

married couples live in peace and tranquillity. In Surat Al-Rüm, it is stated 

that God intended marriage to be a kind of dwelling in tranquillity: 

And among His Signs is this, that He created for you mates from 

among yourselves, that ye may dwell in tranquillity with them, and He 

has put love and mercy between your (hearts): verily in that are Signs 

for those who reflect. [Surat Al-Reim: 21] 

It is also argued that a maintenance that is payable by the husband to the wife 

makes her accept, with content, his guardianship and protection of her. 

Maintenance is actually compulsory, because it is prescribed by God on the 

husband as stated in 

Men are the protectors and maintainers of women, because God has 

given the one more (strength) than the other, and because they support 

them from their means. 

[Surat Al-Nisä': 34]. 

Men are more preferable, and are given more, by God because they have to 

pay dowers and maintenance to women. 

The fact that the husband pays his wife's maintenance is not something new, 

because this was known by man from ancient times, as expressed in Sürat 

T hä, where Adam, who lived a long time before Islam, was asked to pay 

nafaqah for Eve, his wife. 
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Then we said: 0 Adam! Verily, this is an enemy to you and to your 

wife: so let him not get you both out of the Paradise, so that you will be 

distressed. [Surat Faha: Verses 117] 

Al-Qurtubi' commented on these verses and said that Allah used the Arabic 

verb 'fatashqa': meaning `you (male, masculine, second person) would be in 

misery, ' which is in the singular form and this implies Adam alone, and 

excludes Eve. God would have used the form for the dual `fatashgaya' : `you 

(both) would be in misery, ' if the implication was to include Eve as well. God 

is referring to Adam alone because he is supposed to toil and work to earn 

their living. So he, and not Eve, would be "landed in misery", which means 

that the man is responsible for his wife's maintenance. The maintenance that 

the husband has to bear includes four things: food, drinking, clothing and 

housing. If the husband does this only, he would have fulfilled his obligation. 

However, if he gives more, he will be rewarded for that. 

3. Evidence for the Legalisation of Maintenance in Islam 

According to Islam, maintenance is legitimised by the Qur'än, the sunnah, the 

ijmä al- `ummah, and reason (what is reasonable or logical). In what follows, 

I will be considering evidence in support of the legalisation of maintenance. 

The evidence comes from a variety of sources. 

3.1. Evidence from the Holy Qur'än 

Allah says in Sürat Al-Baqarah: "But he (the father) shall bear the cost of 

their food and clothing on equitable terms" [Al-Baqarah: 233]. The Arabic 

phrase for "the father" in this verse is "al-mawlud lahu", because the noun is 

in the singular, and masculine form. As for the expression "food", it is 

"rizquhunna" in Arabic and it refers to maintenance that is unspecified in 

terms of what and how much it is. This is the case because the word "rizq" 

includes everything. The purpose of this verse is to tell about the right of a 
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divorcee who suckles her baby to have maintenance from her husband. If a 
divorcee deserves maintenance, then what about the one who lives with her 

husband. It is obvious that she deserves maintenance. In commenting on this 

verse, Ibn Kathir says: 2 "the father of the child is responsible for the 

provision of maintenance of mothers and clothing them "on equitable terms". 

This means that he has to provide them with clothes like those of other 

women similar to them, no more no less. The amount of the maintenance 

relies heavily on what the man can afford, but it should not be a burden laid 

on him greater than what he can bear. Elsewhere in the Qur'an, it is stated 

that ' 

And if they carry (life in their wombs), then spend (your substance) on 

them until they deliver their burden". [Surat Al-Taläq: 6] 

This verse, too, provides evidence that a husband has to provide maintenance 

for his pregnant divorced wife. It is reasonable that a wife who actually lives 

with her husband deserves maintenance more than a divorcee. 

3.2. Evidence from the Sunnah 

According to the sunnah of the Prophet, the husband has to pay maintenance 

for his wife as shown in the following hadith by the Messenger of God in 

Hyjat AI-Wadäc: "You (i. e. the husbands) are obliged to provide them (i. e. the 

wives) with food and clothing on equitable terms. " This ha&th is narrated by 

Abü Da'üd, Ibn Mäjah, and Ahmad. Muhammad Abädi explained this by 

saying: 3 "You (i. e. husbands) have to provide them (i. e. the wives) with 

food, " which also includes drink, and residence, "and clothing on equitable 

terms" in accordance with the financial circumstances such as being rich or 

poor. One has to be moderate and nice to them and should treat them fairly. 

It was also narrated by Hind Bint °Utba that she once came to the Messenger 

of God complaining about how mean and stingy her husband, Abü Sufyän, 
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was. He did not give them enough money in maintenance, so she took from 

his money, without his knowledge that. She came to the Prophet asking him 

about whether what she was doing was legitimate or not. She said: 

0 Allah's Apostle! Abü Sufyän is a miser and he does not give me what 
is sufficient for my children and me. Can I take of his property without 
his knowledge? 

The Prophet said 
Take what is sufficient for you and your children, and the amount 

should be just and reasonable. 
This hadith had been agreed upon. Had the maintenance not been compulsory 

on the husband, the Prophet would not have allowed Hind to take money from 

Abts Sufyän, her husband, without Abü Sufyän permitting this, or even 

knowing about it. 

Furthermore, the Messenger of God did not only show that the man has a 

maintenance obligation towards his wife, but also urged and stressed, in other 

hadiths, the importance of the man bearing the maintenance of all members of 

the family. He explained the great reward that the man will get in return for 

giving maintenance, as was narrated by Al-Bukhärn that 

When a man (Muslim) spends something on his family intending to 

receive Allah's Reward, it is regarded `as a Fadaqah' (i. e. an act of 

charity) for him. 

It was also narrated that God's Messenger also said in another hadith that 

A dinär could be spent in Allah's Cause, in manumitting a slave, on 

poor people, or on your family. The reward will be greatest when a 

dinär is spent on your family. 

This was narrated by Muslim. However, one may claim since maintenance is 

compulsory in the sense that men have to pay it for their wives, why is it then 

regarded as a sadaqah? Al-°Ayni answered this question by saying that 
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although maintenance is obligatory, there is some kind of reward, so the 

Prophet, through this, wanted to urge people to provide for, or spend it on, 

their families. 

That the husband is obliged to pay maintenance for his wife is further 

supported by many hadiths appearing in Sah-ih AI-Bukhäri, in which Al- 

Bukh r classified this hadith as coming under "Chapter on the Obligation of 
Maintenance for Family and Children. " Al-`Asgaläni says in this regard that 

what is meant by family is his wife and then he added the children as an 
instance where the general is added to the specific. 

4 

3.3. Evidence from Ijmä (Consensus) 

Muslim scholars agreed unanimously that the husband should be obliged to 

provide maintenance for his wife. For example, Ibn Qudämah said, 

Muslim scholars had agreed that the husband has to provide 

maintenance for his wife if they were both of the marriage legal age 

(i. e. marriageable), and she is not disobedient. 6 

3.4. Evidence Based on AI-Ma`qül (Reasonability) 

As soon as the woman and the man contract for marriage and she gives 

herself to him, the woman becomes his own, and she confines herself to him 

and his benefit and not to anybody else. 7 As a result, she cannot try to earn her 

own living in her way. Thus, if the husband does not provide for her in a fair 

way, she would be in deep trouble and she would be ruined. The jurists made 

an analogy between the status of the wife with that of the guardian or judge, 

because these two have maintenance from the Financial House of Muslims or 

state for keeping them working for the benefit of the others. If those people 

were not given money from the Muslim Finance House or the government, 

they would become bankrupt and be in deep trouble. The same thing applies 
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to the wife; she has to be provided for by her husband. 8 Ibn Humäm says, in 

this regard, that 

The wife has the right to get nafaqah from her husband even if she 

were one of the people of the Book or Scriptures, (i. e. a Christian or a 
Jew). If she gives herself in to him, then he has to provide for her 

living, clothing and housing. 9 

From what has been said, it becomes clear that according to Islamic Law, a 

woman has the right to get maintenance from her husband. The reason that 

this maintenance is given by the husband, as Muslim scholars argue, is that 

the wife was confined to him all the time and she had already given herself to 

him in marriage. 

4. The Conditions of Getting Maintenance 

According to the four Sunni Schools of Islam, the wife deserves maintenance 

if the following requirements are met. First, the marriage contract has to be a 

valid one, because if it is not, the wife no longer qualifies for a provision. She 

is also not entitled to get maintenance if she apostates (i. e. she converts from 

Islam to something else). Another factor that nullifies the marriage contract, 

and consequently the women's provision, is the case where a man gets 

married to a woman and later he realises that she was his foster suckling 

sister, as they both were breast fed by the same woman. In this case, they are 

immediately separated from each other and the marriage contract becomes 

invalid. She cannot get her maintenance nor can she ask for it. As for what the 

man has already spent on her, he cannot get it back nor can he get 

compensated for it, according to some Muslim scholars. 

Al-Khassäf, 10 A1-Fanafiyyah School follower, said: "The woman who got 

married in accordance with a marriage contract that is invalid deserves no 

nafaqah. " To explain this, one may argue that maintenance is in exchange for 
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the right to benefit from the woman. Thus, if benefiting from the woman is 

unlawful, the maintenance is not an obligation whether the woman is pregnant 

or not. In fact, Shäff iyyah and Hanbaliyyah scholars"- shared their 

Hanafiyyah counterparts in this opinion. 

Second, a woman must give herself to her husband and she should be of the 

legal age for marriage. Ibn Qudamah says: 12 

If the woman gives herself in marriage to her husband in the way she is 

supposed to, she has the right to get everything that she needs in terms 

of food, drinking,. clothing and housing. 

However, if she had not attained puberty (i. e. she is too young for marriage), 

scholars disagreed on whether she should get the provision or not. The 

Mälikiyyah said that if she could have sexual intercourse, her maintenance is 

an obligation. But if she could not, the man will not be obliged to pay for her. 

According to them, maintenance is imposed on the husband after he enjoys 

his wife and consummates with her. Thus, maintenance is countered by sexual 

access. Therefore, if the wife is too young to be enjoyed in marriage by her 

husband or if she cannot bear sexual intercourse, the purpose of maintenance 

is not achieved. In this regard, Imam Al-Bäji says 

It may be the case that the man may have sexual intercourse with the 

woman though she might still not be sexually mature. If the husband 

was also too young for marriage, or the wife was impossible to have an 

intercourse with, due to her young age, there is no maintenance for 

her. 13 

This same opinion was also expressed by AI-f anafiyyah 14 and- "AI- 

tlanbaliyyah as well. '5 

As for the Al-ShäJf iyyah, 16 they had a different point of view regarding this 

matter. They argued that the sexual maturity of either the husband or the wife 

does not count as a factor that severs maintenance, as long as she had given 
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herself to her husband in marriage and there had been sexual intercourse even 

though she might not be sexually mature. " This argument by Shäfl iyyah is on 

a par with what Abü Yüsuf, who is one of ÄI-Flanafiyyah followers, 17 as he, 

too, said that a very young wife deserves maintenance if she is somebody who 

one feels at ease with, if she does the wife's work at home, and if she gives in 

to her husband although he cannot have sexual intercourse with her. Thus, 

according to the Shä iyyah School, maintenance is counted by obedience 

rather than by sexual access. 

Third, the husband is responsible for his wife's maintenance if he was too 

young and unable to have sexual intercourse with his sexually mature wife, 

provided that she had given herself to him. Ibn Qud5mah'8 said in this regard 

that "if the woman was old enough for marriage and able to have sexual 

intercourse, and she gave herself in marriage to her husband or tried to, and if 

she did not hold herself from him nor did her guardians hold her from her 

husband, then the sexually immature husband, who is only a boy, is 

responsible for her maintenance. " Maintenance in this case is an obligation 

because the condition of the wife giving herself to her husband has been 

satisfied on her part. The problem is in him (the husband being sexually 

immature). This same ruling (i. e. obligation of maintenance by the husband) 

applies in cases where the husband could be either ill, imprisoned for a 

committed crime or an unpaid debt. It was only Imäm Mälik who did not 

agree with the legitimacy of a very young husband bearing his wife's 

maintenance. He said 

A sexually immature husband is not obliged to pay a nafaqah. The 

nafaqah is due only when both the husband and the wife are mature 

enough to enjoy a sexual relationship. 19 

A final condition is that her not giving herself to her husband in marriage is 

attributable to some acceptable legal reasons. For example, if the husband has 
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not paid her a dower, if she is having her menstrual period, if the husband 

beats her, or if she knows that he is not trustworthy. In all these cases, the 
2° wife deserves to get her provision and she cannot be considered disobedient. 

Ibn Taimiyah agreed with the mass of scholars in this opinion and he said: 

If the woman does not allow her husband to touch her or have 

intercourse with her, or if she leaves his house without his permission, 

she has no right to ask for nafaqah, or clothing because in this case she 

is taken to be a shrew or disobedient in things she is supposed to 

obey21. 
It is clear from all what has been stated above, that giving the wife a provision 

relies crucially on two requirements: first, whether the marriage contract is 

legitimate or not and second, whether the wife has enabled her husband to 

have sexual intercourse with her. The first requirement states that the 

marriage contract should not be invalid or void. The second requirement is 

fulfilled if the wife enables her husband to marry her and this can be done in 

one of two ways. According to the first way, the wife is confined in the 

husband's house, in compliance with fanafiyyah jurists; and the other is 

through enjoyment in compliance with Mälikiyyah, Shäfliyyah, and 

Hanbaliyyah jurists. If both requirements are satisfied, the wife gets the 

provision, as argued by the majority, the Arabic word for which is al jumhür, 

(i. e. the four school of fugahä'). However, if either of these requirements or 

both of them are not observed in the marriage relationship, the wife loses her 

right to get maintenance. 

However, Ibn Hazm22 disagrees with what is stated above and argues that the 

wife's maintenance is obligatory once marriage is contracted with no 

consideration of whether the husband had touched his wife or not or whether 

she is disobedient to her husband or not. His evidence for this comes from 

God's statement in the Qur'an: "You (i. e. the husbands) are obliged to 
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provide them (i. e. the wives) with food and clothing on equitable terms. " Ibn 

Hazm argues against what the founders of the four Islamic Schools of thought 

said, and he says that it is incorrect that the maintenance is due only if the 

wife can have sexual intercourse and if she gives herself in marriage to her 

husband. According to this verse of the Qur'dn, the maintenance is obligatory 

once the marriage contract is completed. He says that there is no statement of 

this in any of the Qur'an, the sunnah, the Companions' sayings, or analogy. 

If God wanted to deprive the disobedient or sexually immature wife of 

provision, He would have stated, rather than ignored, it. The requirements 

mentioned above, he says, were reported by a group of the followers, such as 

Al-Nakhi, Al-Sha`bi, and Hammäd Bin Abi Salmän, who had no evidence to 

support their claims. They only said that maintenance correlates with 

intercourse; thus, if there is no intercourse, there is no maintenance. One 

concludes that Ibn Hazm sees that the wife should get a provision as soon as a 

marriage contract is finalised with no further constraints. This goes against 

what the four schools of jurists say. 

The conditions according to which a wife gets maintenance were also 

discussed by °Abdulraliman Al-`Umrani, 23 who is a contemporary scholar. He 

discussed the requirements that the wife has to meet before she qualifies for 

maintenance according to the four Islamic jurists. He says: "The objective of 

the wife's maintenance is not fulfilled if it is associated and restricted to the 

confinement of the wife at the husband's house, according to the Hanafiyyah 

School, and enjoyment, according to Mdlikiyyah, Shä iyyah, and 

Ffanbaliyyah Schools. If the provision is restricted to confinement, in 

compliance with what Hanafiyyah scholars say, the husband will lose the 

right to enjoy his wife, because the wife may hold herself off her husband in 

their marriage home without enabling him to enjoy her in marriage. On what 
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basis shall the husband give maintenance in this case? Similarly, schools of 

Mdlikiyyah, ShäJi'iyyah, and Ffanbaliyyah restrict the maintenance to the 

enjoyment of the wife by her husband. Again this requirement misses the 

point of legislating maintenance, because the enjoyment is shared by both the 

husband and the wife. So it is a common right for both. Furthermore, the 

causal relationship between enjoyment and maintenance, in the opinion of Al- 

CUmräni, changes the marriage contract into an exchange contract, given that 

the wife gets her provision only after she enables her husband of enjoying her; . 
therefore, if she refrains, she loses her right in getting a provision. For these 

reasons, Al-°Umrani stipulates that the wife's maintenance is an obligation for 

the husband, since this is what legislations state. As a result, maintenance is a 

right according to the law. And being one of the effects of a marriage 

contract, maintenance starts as soon as marriage is contracted. By contrast, 

enjoyment is one part of the marriage contract and the same can be said about 

the wife being obedient to her husband. Al-cUmrän explained this opinion by 

saying that maintenance becomes compulsory when the marriage contract is 

completed, because family ties are affected by the development of, and 

variation in, time and place of human societies. This leads to the emergence 

and development of concepts that gradually become patterns of behaviour that 

are adhered to by all members of the society. If the new concepts are to reflect 

the continuously renewed needs and desires of human beings, they may 

significantly depart from the rulings of the Islamic Law. Thus, anyone who 

wants to be in charge of putting forward regulations regarding family matters 

should ensure that the relationship between these regulations and the social 

needs of people is one of harmony and integration, rather than contradiction. 

In fact, cAbduraiman AI-CUmräni wants to say that due to the development of 

human societies, the increase in knowledge and population growth, and the 
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variation in the needs and circumstances that people have, the reasons for 

getting maintenance should not be limited to the two requirements stated 

above. On the contrary, they should make the wife's maintenance rely on the 

circumstances and other variables that may take place, though still 

conforming to the Islamic Law. This is because the previously mentioned 

conditions (i. e. those of both Al cUmrani and Ibn Hazm) have not been 

explicitly stated in the Qur'än or the sunnah, etc. They are only jurist 

discretions that can be modified and changed according to people's interests 

and needs. To me, this seems to be similar to what Ibn Hazm contends. 

However Al-Baltäji disagrees with this opinion by cAbdurahman A1-`Tlmräni 

with regard to what makes a wife worthy of a provision. He says 

Some people find Ibn Iazm's argumentation as only a point of view, 

because there is no valid statement in the Qur'an, sunnah, or other 

about the drop ability of the wife's right to get maintenance if she is too 

small for marriage or she is disobedient. 24 

It is based on the conclusion, by the four Sunni schools of jurists, that 

marriage has legalised the husband's right to enjoy his wife; thus, if this 

enjoyment is not achieved due to something from the wife's side only, her 

right of getting maintenance is dropped. But, as Ibn Hazm says, if we consider 

statements, according to which the wife's maintenance is imposed on the 

husband, we will find explicit reference to the restrictions presented by the 

four Islamic jurists. Al-Baltäji adds, however, we still draw upon what these 

jurists say, namely that God's legalisation of marriage is a kind of `dwelling 

in tranquillity' for the two spouses. How is this possible for this dwelling, 

with all its meanings and implications, to take place if the wife has not 

attained puberty? Besides, it is reported that the Prophet in his `hajjat al- 

lvadäc' stressed the need to take care of women and said: "They (i. e. the 
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women) have an obligation toward you (i. e. the husbands) that they may not 

have anybody that you dislike in your home" and he adds "You (i. e. 

husbands) have to bear the cost of their food and clothing on equitable terms". 

This / adith was narrated by Muslim and others. It can be understood from 

this hadith by the Messenger of God, that husbands and wives are on equal 

terms, as both of them have rights and obligations toward each other. Thus, if 

a disobedient wife is given maintenance in any case, this would lead to 

mischief, family disintegration, and lack of justice for men, as they have to 

pay maintenance although there is no dwelling together in the marriage house 

and this is not the purpose of marriage. One has to note that each school has 

its rulings which may nullify the maintenance of the disobedient wife. 

From all that has been said above either by the four schools or by the 

contemporary scholars regarding the conditions that necessitate the wife's 

right to maintenance, I do not see any contradictions among these jurists and 

other scholars. The Islamic jurists focus on two things: the obligation that the 

wife should have maintenance, and the man's right to get peace, tranquillity 

and stability in marriage. The contemporary scholars thought the conditions 

of paying maintenance should not be restricted only to these two requirements 

(i. e. the woman's maintenance and man's feeling of tranquillity) for the good 

of the Muslim family. They wanted more flexibility, because the family needs 

vary according to changes in time, place, and social environment. 

Therefore, I believe that the wife's right to get maintenance should be an 

obligation as long as she is married to him and she gives herself to him. In 

addition, there should be other elements that are required such as love, and 

spiritual or moral enjoyment which spouses share like tranquillity, 

confidence, assurance, and intimacy. All these factors play a role in making a 

wife worthy of maintenance from her husband. It is known that maintenance 

is in money, and money is a double-edged weapon, as it may either agitate the 
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disputes and differences in case the husband in not paying maintenance for his 

wife appropriately, or it may enhance love, intimacy, and mutual 

understanding in case the husband is fulfilling his obligation toward his wife 

adequately. Therefore, I believe that it is more convenient for the Muslim 

husband to take this sensitive point into consideration and make sure that his 

wife is paid what she deserves as maintenance, of what he can financially 

afford, in accordance with God's statement 

Let the man of means spend according to his means: and the man 

whose resources are restricted, let him spend according to what God 

has given him. God puts no burden on any person beyond what He has 

given him. [Surat Al-Taläq: 7] 

This verse clearly shows that God asks the husbands to spend only what is 

affordable. 

5. Calculating the Maintenance 

There has not been an explicit statement, according to the Islamic Law or 

shari a, which accurately specifies how much the husband has to pay for his 

wife as maintenance. It is unclear whether it depends on the circumstances of 

the couple or it has to do with the man's financial conditions. The 

unavailability of such a statement gave way for Muslim scholars to express 

their views and opinions in an attempt to explain this issue. There are two 

basic accounts that attempted to address this problem. 

First, A1-Mälikiyyah, A1-Hanbaliyyah, and some of Al-Hanafiyyah followers, 

particularly Al-Khassäf, argued that the financial conditions of the couple are 

of prime concern when deciding how much the woman's maintenance should 

be. 25 Thus, if they (both the husband and the wife) are rich, they have high 

maintenance in accordance with the traditions of the time and place where 

they are. However, if they are both poor and facing some financial 

difficulties, they have little maintenance, and the husband has to pay only 
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what he can afford. Sometimes, the woman is poor and the husband is well 

off. In this case, the maintenance she gets is higher than that obtained when 

the couple are poor but less than the maintenance that is usually obtained 

when the couple are both rich. And if the husband is poor, he pays only what 
he can afford. 

Mälik says that 

The financial status of the wife and that of the husband have to be taken 

into consideration when fixing or calculating maintenance. 26 

Evidence to support this comes from, a hadith by the Prophet in which he says 

to Hind Bint Abi Sufy. n: "Take what is sufficient for you and your children, 

and the amount should be just and reasonable. " Here, the Prophet took into 

consideration the circumstances of both spouses and he allowed her to take 

from her husband an amount of money that was reasonably sufficient for her 

and her children. 

Second, the Shäji'iyyah, Hanbaliyyah, and some Hanafiyyah, particularly Al- 

Karkhi27 contends that it is only the husband's circumstances, and not those of 

the woman, that really matter in fixing maintenance. If a man is poor, he may 

only pay the kind of maintenance that is normally paid by people suffering 

from insolvency, although the wife may be quite rich. But if the man is rich, 

he may pay the kind of maintenance usually paid by rich people, although the 

wife may be poor. Shä iyyah scholars say that this does not apply to the cost 

of housing. They argue that the estimation of the housing benefit or cost has 

to do with the woman's status and not with that of the man alone. Because she 

spends most of her time in the house, due to the requirement that she should 

be confined to her husband's house, the residence has to be convenient to her. 

Evidence in support of this argument comes from statement by Allah in Sürat 

At-Taläq, in which He says: 
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Let the man of means spend according to his means: and the man 

whose resources are restricted, let him spend according to what God 

has given him. God puts no burden on any person beyond what He has 

given him. After a difficulty, God will soon grant relief. 

[Surat Al-Taläq: 7] 

I believe that the second opinion, which was adopted by Shäf iyyah and some 

Hanafiyyah followers, is more appropriate as it takes into consideration the 

husband's circumstances only. The explanation of this opinion is actually 

based on the requirement that the man, on his own, has to provide the wife's 

maintenance and the wife already has some knowledge of the man's financial 

situation and his ability to pay for her living. She agreed to marry him after 

she knew all about this matter. This makes it plausible that the estimation of 

the woman's maintenance is based only on the man's financial or economical 

status. This is consistent with God's words in [sürat Al-Baqarah: 286] 

On no soul doth God place a burden greater than it can bear. It gets 

every good that it earns, and it suffers every ill that it earns. 

The wife's maintenance can be estimated or calculated on a daily, monthly or 

yearly basis. But, the way it should be paid may take into account the 

husband's circumstances and the most appropriate way for him to provide the 

maintenance. If he works and gets a monthly salary, he pays the maintenance 

monthly, and if he is a worker and gets his wages daily, the payment may be 

daily or weekly, and so on. It is very common nowadays that maintenance is 

paid on a monthly basis. 

Maintenance, as has already been demonstrated earlier in this chapter, 

includes food, clothing, and housing. This had been clearly confirmed by the 

Islamic Law and there seems to be no disagreement among scholars or jurists 

in this respect. However, there is disagreement among Muslim scholars on 

some details about the maintenance and its quantity. For example, if we take 
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food maintenance, we see that scholars disagree on determining how much it 

should be. In this section, I am going to discuss different types of 

maintenance and investigate how different Muslim scholars had different 

points of view regarding certain details about calculating maintenance. After I 

consider these different views I will present my own point of view and try to 

justify it. 

5.1. Food Maintenance 

One of the most significant types of maintenance that a husband has to 

provide for his wife is food maintenance. Its significance comes from the fact 

that it is one of the most basic needs of man. According to Islamic Law, the 

husband has to provide food maintenance for his wife. In fact, this 

requirement is explicitly stated in different verses of the Noble Qur'an. This 

may explain why there is consensus among all scholars regarding this 

maintenance. However, scholars disagreed on how to calculate this 

maintenance. Here there are two main points of view. 

5.1.1. The First Viewpoint 

The Shäfiiyyah scholars28 argued that the cost of the food maintenance is 

clearly fixed, in the sense that is known what exactly the husband has to give, 

so it has a definite value. The husband has to pay it to his wife in food supply. 

They meant that the wife deserves food maintenance through being provided 

by the food supply. If the husband is rich, the daily food maintenance he gives 

his wife is estimated to be two bushels. But if his financial status is moderate 

or acceptable, he pays maintenance of one bushel and a half. However, if he is 

poor, the maintenance becomes only one bushel. The reason why these 

scholars estimated the food maintenance in terms of bushels is because the 

expiations are also measured by bushels. The maximum value of such an 

expiation, ' which is usually the case when one causes harm to others during 
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the hajj season, is two bushels, and the minimum expiation, which is the case 
in `al-zahdr', is one bushel. To support this, proponents of this view, first, 

used evidence from God's statement in the following verse from Surat Al- 

Taläq: 

Let the man of means spend according to his means: and the man 

whose resources are restricted, let him spend according to what God 

has given him. [Surat A1-Taläq: 7] 

They argue that in this verse, God discriminated between the rich and the poor 
in maintenance, so He obliged each to pay according to what he can afford. 

Second, there are those who argue that it is quite difficult to settle the amount 

of food maintenance that is sufficient for the wife. It is also difficult for a 

judge to fix it because a woman may claim that what she is asking for is what 

she really needs, whereas the husband may claim that what the wife is asking 

for, as food maintenance, is more than what she needs and this kind of thing 

may lead to a dispute between the two parties. For these reasons, they 

concluded that estimating the relevant maintenance in this way reduces the 

chances of dispute between the husband and his wife. 

The food that can be estimated as maintenance is wheat, barley, and dates. It 

may also be food that is usually eaten by people living in the same country as 

the wife and her husband. As for seasoning29 and meat, the estimation in this 

case is left to both the man and his wife if they can agree on something. If 

they fail to do so, things will be more likely to become worse and develop 

into a dispute. So the judge has to decide, according to his discretion, and 

issue a verdict. 
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5.1.2. The Second Viewpoint 

Another viewpoint regarding how much maintenance could be is that held by 

aljumhiir of Muslim scholars (i. e., namely jurists belonging to Hanafiyyah, 

Mälikiyyah, and Ffanbaliyyah jurists). 30 They all agree that the calculation of 

the food maintenance for the wife should be based on her need. She should 

get all the food she needs. Their evidence to support their view comes from a 

variety of sources. 

First, the most overwhelming evidence comes from the Holy Qur'än. God 

states in Sürat Al-Baqarah 

But he (i. e., the father) shall bear the cost of their food and clothing on 

equitable terms. [Surat Al Baqarah: 2331. 

God, in this verse, imposed the maintenance on the husband with no 

restrictions. Maintenance in this verse is referred to as "food", which is 

usually, and according to traditions, estimated in terms of being sufficient. 

Obviously, this is different from what Shäfi iyyah would argue for. 

Further evidence on how to estimate the wife's food maintenance stems from 

a hadith, where Hind Bint cUtbah said to God's Messenger that her husband, 

Abü Sufyän, is a miser and does not give her what she and her son need. The 

Messenger said to her: 

Take what is sufficient for you and your children, and the amount 

should be just and reasonable. 

It was said after that the Messenger of God did not state exactly how much 

the food maintenance should be, because he said take what you need or what 

is enough without spelling it out. This clearly demonstrates that food 

maintenance should be based on sufficiency whether it is in food or anything 

else. 
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Hanafiyyah, Mdlikiyyah, and Hanbaliyyah scholars argued against what 
Shäf(iyyah said about calculating food maintenance in terms of bushels (i. e. 
fixed amounts of food). They said that this kind of measurement is used in the 

case of expiations and cannot be used in estimating maintenance. Expiations 

are a way of worship, and not a charity, so they have to be accurately 

specified in order for people to know what exactly they should do. Thus, 

expiations are different from maintenance, but similar to zakät in the sense 

that they can be accurately measured. However, the wife's maintenance is not 

a form of worship, so it is estimated in a different way. That is, it is estimated 

in terms of sufficiency. Thus, the wife's need for food should be fulfilled 

regardless of whether it is too much or too little. The feeling of having had 

enough, and nothing else, is the measurement to be used in calculating the 

food maintenance. Thus, the wife's food maintenance in a way is similar to 

that of relatives. 

More evidence in favour of the view that the wife's food maintenance is 

based on how much she needs is shown in a hadith, where the Prophet says 

that: "You (i. e. the husbands) are obliged to provide them (i. e. the wives) with 

food and clothing on equitable terms. " They said that providing the wives 

with food is constrained in terms of equitability and it is not quite clear 

whether this provision of food is less than being sufficient for the wife or 

whether it is more than two bushels of food. Is this the maintenance that a rich 

man has to pay in food maintenance to his wife, according to the Shä iyyah 

School? The obligation that the man should provide enough food for his wife 

is understood to be included by the phrase "on equitable terms" in the above. 

Whether it is less than two bushels or less than one bushel is of no great 

significance, because what matters is that the wife gets a food maintenance 

that is enough and this ensures that "provide them (i. e. the wives) with food 

and clothing on equitable terms" is guaranteed. 
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5.1.3. My Viewpoint 

The most probable and maybe plausible view with respect to the calculation 

of the wife's food maintenance is that of the majority of scholars who argue 

that the estimation of the maintenance should be based on satisfying the need 

of the wife, and not on anything else, for a variety of reasons. One reason is 

that the evidence in favour of this view is overwhelming. Another reason is 

that the process of fixing the value of the food maintenance is hard and 

arbitrary which might do more harm, than good, to the woman herself 

particularly nowadays, as God has given people better means of living. He has 

blessed them with possessions, wealth and fortune. So things have changed 

and there are various types of food. Therefore, it is more convenient to leave 

the food maintenance unspecified, so it is calculated in accordance with the 

wife's food need. This is consistent with God's statement that men should 

"live with them (i. e. their wives) on a footing of kindness and equity. " 

In fact, this opinion of the mass of scholars has also been adopted by some 
Shiff iyyah followers. For example, Al-Sharbini states in Mughni al-muhtäj 

that 

It was said that the wife's maintenance is calculated in terms of the 

provision of enough food, just like other types of maintenance such as 

maintenance spent on relatives following the Prophet's saying: `Take 

what is sufficient for you'and your children, and the amount should be 

just and reasonable. ' On commenting on this hadith, Imam Al-Nawawi 

said that this hadith is a reply to the Shäfliyyah, and Al-Nawawl 

himself is one of them, and it is particularly directed towards their way 

of calculating the food maintenance in terms of bushels. Al-Adhru i 

was reported to have said `I did not know of anybody who could have 

called for calculating the woman's food maintenance in terms of 

bushels before Muhammad Bin Idris Al-Shäfii. If I may be more frank, 
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I dare say that it is more accurate and correct that the wife's 

maintenance be calculated equitably by following the example of the 

Prophet. ' 31 

5.2. Clothing Maintenance 

There is consensus among Muslim scholars about the clothing maintenance, 

which requires the husband to provide everything that relates to clothing for 

his wife. Most of the evidence used earlier for food maintenance can also be 

used for clothing. For example, it is stated in the Qur'an that the husband has 

to provide the clothing for his wife as in 

But he (i. e. the husband) should bear the cost of their food and clothing 

on equitable terms. [Surat Al-Baqarah: 233] 

In fact, the husband has to provide clothing for his wife twice a year: once in 

the winter and once in the summer. The clothes he buys for her should be 

appropriate and should conform to what people usually buy. This does not 

mean that he may not pay for clothing more than some other people do, if 

there is a need to do so, provided that this complies with the traditions and 

there is no exaggeration in doing it. 

The Shä iyyah followers believe that the husband has to provide the clothing 

maintenance, but not the food maintenance, in a sufficient way. They say that 

sufficiency in clothing can be easily checked by looking, but in the case of 

food, things are more difficult to judge whether somebody had enough food 

or not, so they don't adopt the sufficiency criterion in the case of food 

maintenance. 32 As for other scholars, they all agreed that the woman is 

entitled to be maintained appropriately. Ibn Qudämah says in this context 

The husband, according to all scholars, is obliged to provide a clothing 

maintenance for his wife. And this requirement is fulfilled if what the 

wife gets is sufficient. 33 
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5.3. Housing Maintenance 

This is another thing that the husband has to provide for his wife in the form 

of maintenance. This maintenance requires the husband to provide the proper 
house and place where the wife will live after marriage. 

5.3.1. Evidence for the Housing Maintenance 

Evidence in support of this requirement comes from the Qur'an: 

Let the women live (in `iddah) in the same style as ye live, according to 

your means. 

Although this verse refers to the divorced woman, interpreters and 

commentators on the meaning of the Qur'än say that it shows the legality of 

the woman living with her husband in his house. The importance of housing 

for people is that they feel more comfortable and they cannot be watched by 

others and keep their own things for themselves away from the eyes and 

attention of the others. 

5.3.2. Conditions and Characteristics of the Wife's Residence 

There are some conditions and characteristics that should be taken into 

consideration when one is deciding on a house. These are some of them. First, 

the house has to be adequate and convenient for the wife. It should also be big 

enough, so it meets the purpose of marriage. Moreover it has to conform to 

what people in the neighbourhood consider appropriate. For example, if 

people nearby live in flats, the wife should live in a flat, and if they live in 

villas, and houses, the wife has the right to live in similar conditions. 

However, the husband's financial circumstances should be taken into account, 

following God's order to "Let the women live (in `iddah) in the same style as 

ye live, according to your means". Thus, the living accommodation of the 

wife should reflect the husband's financial status. What is important is that 

the residence should be inhabitable and have the necessary facilities. 
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Second, the residence should be in an area where good people live. Thus, if 

the neighbours are bad or if the husband lives in a lonely or distant area with 

no people around, the wife has the right to reject it, unless he brings her 

someone with whom she can socialise, so that she no longer feels lonely. 34 

Third, the house has to be completely furnished by the husband, because it is 

not the woman's responsibility to do this. All she has to do is to give herself 

to her husband and he does everything else she needs, such as providing food, 

drink, and housing (but she will cook the food, and do the washing up and 

cleaning, etc. ). This has been agreed upon by scholars, except Mälikiyyah 

followers, who believe that the woman should pay from her dower for the 

marriage preparations. 

Finally, the residence which the wife is entitled to have should be a house of 

her own with no one else, particularly from the husband's side, sharing it with 

her, even though they could be his children from other wives, his other wives, 

or his sisters and brothers. Imäm Al-Käsani says 35 

If the husband wants her to live with another wife of his, or her in-laws 

and relatives, but she refuses, then he has to provide a separate house 

for her. 

Hanbaliyyah36 agreed with Hanafiyyah on this matter and so did Mälikiyyah, 

37 but they differentiated between a virtuous (or noble) wife and a humble 

one. They argued that a virtuous wife should get a separate residence, unless 

the husband had already made it clear to her, when completing the marriage 

contract, that she had to stay with his family in the same house, provided that 

they (i. e. the family) did not do her any harm. As for the humble wife, she has 

no right to ask for a separate house of her own, so she may live in the same 

house as the rest of the husband's family, unless she had made a condition of 

this when completing the marriage contract. 
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The reasons why a wife has the right to have a separate house have been 

summed up by Al-Gharawi, 38 who says the wife and the husband can enjoy 

each other whenever they want to if they live in a separate house. They will 

also be able to stay away from people's attention and gossip. She can be more 

comfortable in her house, so she can dress and undress to relax or sleep. She 

will also be assured that all her possessions and other stuff will be safe. 

Moreover, a separate house will help in keeping a low profile of any disputes 

that may take place in the house between the husband and his wife, and this in 

turn, may help in containing any problems between the two before they are 

aggravated and before they become of interest to everybody else. Living in a 

separate house, away from the husband's family, may reduce the jealousy that 

usually surfaces between the wife and her mother-in-law. It is well known 

that such jealousy can be destructive because it may lead to problems among 

different members of the family. Al-Gharawi argues that Sürat Al-Talaq 

refers to what amounts to a right for the wife to have a house. It is a right to 

use and enjoy, but not to own a house, as stated in this verse 

O Prophet! When ye do divorce women, divorce them at their 

prescribed periods, and count (accurately) their prescribed periods: And 

fear God your Lord: and turn them not out of their houses, nor shall 

they (themselves) leave, except in case they are guilty of some open 

lewdness. [Surat Al-Taläq: 1] 

This shows that woman has the right to have her house before she is divorced. 

6. Calculating Other Types of Maintenance 

The three types of maintenance that have been discussed so far, namely food 

maintenance, clothing maintenance, and housing maintenance, are all obliging 

for the man. He has to provide them for his wife regardless of whether he is 

poor or rich. 
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One may conclude from what I have demonstrated above, that the legal 

maintenance, which the husband is obliged to provide for his wife, subsumes 

all of food, clothes, and residence. There is no disagreement among scholars 

with respect to this matter. However, there is more to marital life than these 

issues. In fact, there are lots of other things that are also necessary for the wife 

and, therefore, should be provided in order for the wife to be able to manage 
her marital affairs in a successful way. This is what the following sections 

attempt to address. 

6.1. Servant/Maid Maintenance . 
The wife may need a servant to help her and do some chores inside or outside 

the house. What does Islam have to say about providing the wife with a 

servant? Is the husband required to pay for the provision of a servant for his 

wife? Muslim scholars, with the exception of the Shaft iyyah, 39 all agreed that 

if the husband is poor, he is exempt from this maintenance, but he still has to 

pay the costs of other kinds of maintenance (i. e. food, clothing, and housing), 

in accordance with what he can afford. Apart from these, he is not committed 

to pay anything. However, if the husband is rich and is able to pay for servant 

provisions, there are two potential measures or points of view. 

The first point of view is the one adopted by fanafiyyah, Mdlikiyyah, 

Sh. afi iyyah, and Ffanbaliyyah. 40 According to this opinion, the wife deserves 

a servant maintenance if she was of a noble rank or family and was not used 

to work at her father's house, if she was ill, or if she had many children and 

repeated pregnancies. In these cases, the husband is obliged to pay the costs 

of servant maintenance. This complies with God's statement that requires the 

husbands to treat their wives nicely and fairly: "live with them (i. e. their 

wives) on a footing of kindness and equity. " There is nothing stated in the 

shari a that deprives a wife of the right to have a servant. In fact, the 
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Mälikiyyah had gone further than this and said that if the husband is rich and 
has a fortune, he should pay for two servants, and not one, particularly if the 

wife needed that or if she was in a high post. Abü Yüsuf, and Abü Thür, who 

are both Hanafiyyah agree with Mälikiyyah. For example, Abü Yüsuf says in 

this regard that 

She is entitled to have two servants, because she needs one of them 

inside the house and the other outside the house. 41 

The other opinion or point of view, which the Flanafiyyah 42 adopt as well, 

centres on the idea that the husband is not obliged to pay for servant 

maintenance in cases where the woman can serve herself, or she is not used to 

having servants before the marriage. In this case, the man does not have to 

pay for this kind of provision for his wife. To support their point of view, the 

Hanafiyyah refer to what the Prophet did when his daughter, Fatima, came to 

him complaining about the hand mill, which hurt her hand. Despite this, the 

Messenger of God did not appoint a servant for her. Instead, he divided the 

workload between Fatima and her husband, "Ali Ibn Abu Tälib. 43 

It seems to me that it is acceptable, and maybe more preferable, according to 

Islamic Law as well as traditions, for the man to get his wife a servant, 

regardless of whether she assumes a particular social status or not, because 

nowadays marital life has changed and it is almost impossible for the wife 

alone to do all the housework. She needs somebody beside her to help her 

with the cleaning, washing and tidying the house, so that she can turn towards 

herself, her husband, and her children because she will be teaching the 

children and caring for them. Thus as long as the husband can afford to 

provide a servant and as long as the wife needs a servant to help her, it would 

be unjustifiable if the husband did not get her somebody to help her. This will 

make his wife happier which in turn makes him happy. This kind of 

relationship between the husband and the wife quarantees that women are 
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treated nicely and on equitable terms, the same way God wants us to deal with 

them. 

Ahmad Hamad says that regardless of the opinions that exempt the wife from 

working in her house, it is in the wife's best interest that she serves her 

husband, herself, and her house by herself. 44 Or, at least, she should work at 
home as much as she can. As for the chores that she cannot do at home, she 
leaves them for servants of her choice or whichever servants she may get. 

6.2. Medical Maintenance 4 

There is no disagreement among Muslim scholars regarding the maintenance 

which an ill wife should get from her husband and this includes food, clothing 

and housing, given that the wife has given herself to the husband and that she 
has not behaved in violation of marital duties. Al-Khassaf says: 45 "I said what 
do you say if the wife gets sick? " He replied that "the man has to pay the 

costs of her maintenance. " This is due to the fact that the husband is 

benefiting from his wife through the feeling of intimacy he gets by looking at 
her. Ibn Al-Qayyim says 

If it becomes difficult for the husband to enjoy his wife or have sexual 

intercourse with her, due to a prolonged illness, he will not be able to 

invalidate or nullify the marriage contract and he still has to pay the 

costs of her maintenance fully. 

Scholars also agreed on the non-obligatoriness of paying the costs of the 

medical treatment an ill wife may need, such as the costs of medicine, doctor, 

etc. They argued that the husband is not obliged to bear responsibility towards 

his ill wife because they look at the wife's body in the same way they look at 

a rented house, which he can use and benefit from, but he will not be obliged 

to repair the property. 
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Ffanafiyyah scholars46 believe that 

The husband does not have to pay for the doctor and medicine his ill 

wife needs. Nor has he to pay the costs of phlebotomy or cupping. 47 

Mälikiyyah48 believe, according to Shaikh Khalil 'Ali, that the husband is 

obliged to pay the cost of providing food, clothing, and housing for a mature 

woman who can have sexual intercourse within the normal limits, but there is 

no mention of medication. 49 Furthermore, Al-Kharshi says in interpreting Al- 

Mukhtasar: "no kohl sticks (or eyeliner), no medicine, no cupping, and no 

clothes for outing", 50 that this means the husband may not pay the cost of 

eyeliners, medicine, or the doctor if the wife gets sick. They excluded what 

should be paid for the midwife and fees for delivery which, as they argue, 

Ibn Quddmah is quoted to have said that: should be paid by the husbands' 

When the wife gets sick, the husband does not have to buy the 

medicine for her or pay for the doctor who treats her because this is 

done to remedy the body. This is not necessary just as it is unnecessary 

for the tenant to repair or rebuild a collapsed part of a house that he is 

occupying. The same thing applies in the case of cupping and 

phlebotomy. 52 

Similarly, Shäf(iyyah will agree with what has been stated above. They argue 

"the husband is not obliged to pay the cost of health maintenance, such as 

medicine, doctor, cupping, etc. " 53 

From what has been discussed above, it becomes clear that the four Islamic 

Schools (namely, FJanifreh, Mdlikiyyah, Shd iyyah, and Hanbaliyyah) are in 

agreement regarding the non-obligatoriness of a wife's health maintenance 

(i. e., medicine, and doctor fees) payable by the husband. The purpose of this, 

as Wahab Al-Zuhaili says, is that 
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In the past, the treatment of the ill was not a basic necessity, so people 

rarely needed medication because they followed the rule of general 
health and prevention. Thus, the scholars' opinion in not legalising 

what might be called a medical maintenance was actually based on 

what was common those days. 54 

However, it was only the Zaydiyyah Sect of Islam 55 that did not agree with 

the view that a wife has no right to medication maintenance. In fact, they 

argued that the husband is obliged to pay for the costs of the doctor as well as 

the medicine. According to them, the-money paid for medicine is a part of the 

maintenance the wife receives from the husband. Al-Shawkän says 

The obligatoriness of the medical maintenance is due to the fact that 

medicine is one of the things that help in preserving and keeping one's 

health. 56 

Moreover, this opinion by the Zaydiyyah followers is further supported by 

many contemporary scholars. For example, Yüsuf Al-Qaradäw57 argues in 

the context of interpreting the story about Hind, Abü Sufyän's wife, to whom 

the Messenger of God said: "Take what is sufficient for you and your 

children, and the amount should be just and reasonable. " Al-Qaradäwi argued 

that what is meant is not only food and drink. On the contrary, what is meant 

includes everything ; that is needed. Therefore, it subsumes accessory items 

which, after being used on a large scale nowadays, became very familiar and 

people find it hard to cope without today. This may vary due to change in 

time, place, and other things, such as medicine itself. And this is what is 

referred to by the following Qur'änic verse 

But he (i. e., the husband) shall bear the cost of their food and clothing 

on equitable terms [Surat Al-Baqarah: 233]. 
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It is argued that providing medicine for the wife is a kind of maintenance and, 
like many other items, it comes under rizq, the Arabic word for `food'. 

Consequently, buying the medicine for the wife is an obligation for the person 

who is responsible for paying the costs of food (i. e. it is the husband in the 

case of the wife). 

The most likely opinion in this matter, I believe, is what the Zaydiyyah 

scholars argued for; namely the husband has to provide the medicine and pay 
for the doctor who treats the wife when suffering from an illness. He has to 

pay for everything she needs when she is ill for a variety of reasons. 

First, treating a disease the wife is suffering from, helps her in protecting her 

health from deterioration and collapse. It is well known that a food, clothing 

and housing maintenance keeps the wife and protects her from loss. Similarly, 

the provision of medicine is quite essential, just like food, clothing and 

housing; therefore, the wife's maintenance should include it to guarantee that 

she leads a good quality life. As we all know, one loses his/her appetite when 

sick, so there is no point in obliging the husband to pay for food at a time 

when she cannot eat. This implies that medical treatment of the wife should 

be a kind of maintenance payable by the husband. 

Second, it is also a sign of treating the wife fairly and with equity that the 

husband pays for his wife's medical needs. It is impossible that the husband 

eats, drinks, and enjoys life while his wife is ill and suffering from pain. In 

such circumstances, how could he be so careless to leave her with no help? 

How could he not get her a doctor? How is it possible for the couple to live in 

peace and tranquillity, as required by God in this verse from Sürat Al-Rüm 

And among His signs is this, that He created for you mates from among 

yourselves, that ye may dwell in tranquillity with them, and He has put 

love and mercy between your (hearts). [Surat Al-Rum: 21 ] 
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at a time when the husband is quite negative because he does not cooperate 

with his wife and buy her the required medicine. 

Third, it was pointed out earlier that the wife is similar to the residence where 

one lives in the sense that if something or some damages occur to the 

residence, in which one is only a tenant, and it needs repair, the tenant is not 

obliged to repair it. The same thing applies to the wife. If she gets ill, the 

husband is not obliged to provide medication for her. In fact, this analogy 

where the wife is likened to a house is unfair because the wife is a human 

being with feelings, and emotions and she is the husband's marriage partner 

in good and bad circumstances. If the husband gets sick she will be there to 

stay up and take care of him. As such, how is it possible that she has no right 

for maintenance from him when she gets sick? It was reported that God's 

Messenger praised men who treat their wives nicely and urged people to do 

the same when he said: "The best among you are those who do good to their 

families, and I am doing good to my family. " 

Fourth, what some scholars say about the husband not having to provide 

medicine for his wife could be right to some extent in some circumstances, as 

in the case where the wife is rich and can afford to buy medicine for herself 

and pay for her doctor, particularly when the husband is poor and can afford 

only basic things for her. However, if she is poor and owns nothing, it is not 

of prime importance that the husband provides her medicine, given that he is 

the one who benefits from her most. This is a way of facilitating things and 

making life easier for her. It is well known that the Islamic Shari a always 

adopts the principle of facilitating things rather than complicating them for 

people. The Messenger of God says in one hadith that, 
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A dinar could be spent in Allah's Cause, in manumitting a slave, on 

poor people, or on your family. The reward will be greatest when a 

dinär is spent on your family. 

This is an invitation for men to spend from what they have, on treating their 

wives and buying them the much needed medicine. God's Messenger, as 

narrated by A1-Bukhäri, says in another hadith, 

When a man (Muslim) spends something on his family intending to 

receive Allah's reward, it is regarded as . Fadagah (i. e. an act of charity) 

for him. 

There are no reasons why the husband does not count the medication for his 

wife as a maintenance spent in the way of Allah. 

For these reasons, I conclude that nowadays, with the wide spread of diseases, 

the husband should be obliged to provide medical maintenance for his wife. 

He should not be careless and merciless as to leave her alone suffering from 

diseases and pain. I believe that legalising this kind of maintenance where the 

husband has to show some responsibility toward his wife's health will fulfil 

some of the most fundamental objectives of marriage, such as intimacy, love, 

peace, and tranquillity. 

6.3. Detergents, Perfume, and Adornment Maintenance 

There is agreement among scholars that the husband has to provide 

maintenance for detergents, because the wife uses these things to keep herself 

clean, which in turn enables the husband to fully enjoy his wife. Ffanafiyyah 

followers argue that 

The wife has the right to have as maintenance all what she needs for 

cleaning herself, such as combs and ointments, what she needs for 

cleaning her head, such as (sidr), and what she needs to get rid of dirt, 
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such as soaps and other stuff like (al-ashnän) 58 that are usually used by 

people in her community. 59 

The Mdlikiyyah, Shä iyyah, and Hanbaliyyah have a similar opinion. In fact, 

the tlanbaliyyah added to this another thing which is the fee that has to be 

paid for the hairdresser (i. e. the woman who takes care of the wife's hair such 

as cutting it, combing and plaiting it). 60 

As for perfumes and adornments, scholars disagreed on whether they should 
be included in the wife's maintenance or not. On the one hand, there are the 

Hanafiyyah, Shäf iyyah, and Hanbalfyyah, who argue that the husband is not 

required to pay the costs of adornments, such as kohl and dye unless he 

volunteers to provide them. 61 On the other hand, there are the Mälikiyyah, 

who argue that the husband has to pay for things like kohl and henna62 in 

cases where the wife may suffer if she does not take them. As for perfumes, 

scholars did not oblige husband to pay maintenance for these things in general 

with the exception of deodorants that women may use to get rid of the sweat. 

6.4. Maintenance for the Working Wife 

Here we will be exploring whether a working wife (the wife that holds a 

profession) should get maintenance, since women in the past rarely had a 

profession outside their homes. Nowadays, things have changed and most 

women are looking for jobs and professions. However, Islamic Law offers no 

definite and decisive texts that explicitly state whether a woman should work 

or not. Another point that is also not very clear is whether or not the working 

wife deserves maintenance. In fact, these issues were left to time, traditions, 

and opinions expressed by different Muslim scholars. But it is clear that there 

are only two options depending on weather she has permission from her 

husband. The first case is when the wife gets her husband's permission to get 

a job. In this case, he has to give maintenance because when he accepts that 
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she works outside, he implicitly exempts her from the home confinement she 
is usually required to fulfil. Recall that maintenance is conditioned by 

confinement, as we discussed in section 3.4 of this chapter. However, a new 

restriction is imposed on the wife regarding the job that the she wants to do. It 

has to be lawful rather than suspicious or dubious. 

This opinion was held by Shä iyyah, and fanbaliyyah scholars. Shäfliyyah 

scholars argued that 

Had she gone out somewhere in town with his permission for 

something for herself, still nafaqah would not have been dropped 

because she obtained his permission before leaving and because he still 

maintains the right to enjoy her whenever he wants her. 63 

As for the Hanbaliyyah scholars, they argued that 

If the woman hires herself for suckling with her husband's permission, the 

hiring contract is legitimate and she deserves nafaqah in this case. 64 

This shows that Hanbaliyyah scholars consider the woman's hiring herself to 

suckle is a legitimate thing for the woman to do and get paid for it. If the 

husband agrees on what she does (i. e., suckling for money), then she is 

entitled to nafaqah from her husband. 

Farhat agreed with both Shäff iyyah, and Hanbaliyyah in their view about this 

issue. He said 

If the wife works during the day or the night and she had her husband's 

permission to do so, then this does not affect her right in getting 

nafaqah, because confining the wife to the house is the husband's right 

and he can give it up if so he wants. 65 

On the other hand, Shäffiyyah, 66 andanbaliyyah, 67 believe that the wife 

does not deserve nafaqah, if she has not given the permission by her husband. 
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The second case is weather the husband gives his wife permission to work or 

not give the permission; she does not deserve nafaqah, because the 

conferment is incomplete. This opinion is held by Ibn °Abdin from 

Hanbaliyyah School. He states: 

If the woman gave herself to her husband only during the day or only at 

night, she gets no maintenance because giving herself to her husband is 

incomplete. This is the case when a man gets married to a woman who 

works outside during the day and stays with her husband during the 

night. Such a wife has no maintenance. 68 

However, it is possible in some cases that before marriage the wife may make 

the possibility of having a job in the future or keeping her present job a pre- 

marriage condition or promise. In such a situation, the Hanbaliyyah scholars 

contend that the husband has to stick to the condition made before the 

marriage and honour his promise and the wife, accordingly, should get 

maintenance because the husband was aware of her desire to get a job or 

continue with the job that she had already had before the marriage contract. 

Other scholars from fanafiyyah, Mälikiyyah, and Shäfliyyah schools argue 

that the condition, about the permission to get a job after marriage or 

continuing with the job she already has, which the wife made before marriage 

does not commit the husband. In spite of this condition, he can, if and when 

he wants, prevent her from working. Let us consider this example, which is 

taken from Shaikh °Abdulaziz Bin Bäz, who was asked about a woman, who 

before marriage, made the condition that the husband should not prevent her 

from working as a teacher. She agreed to his marriage proposal after he 

accepted her condition. The question was whether the wife and her children 

get maintenance, given that she is an employee. Bin Bäz's reply was that 

If the man accepted his wife's condition regarding her work, whether 

she is a teacher or a student, etc., and got married to her, he is obliged 
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to observe the condition. Thus, he cannot prevent her from practising 

her profession or job, particularly after consummation. This is 

consistent with a hadith by the Prophet, in which he says: `From among 

all the conditions which you have to fulfil, the conditions that make it 

legal for you to have sexual relations (i. e. the marriage contract) have 

the greatest right to be fulfilled. ' If the husband insists on preventing 
his wife from working, she has the right to either stay with him or leave 

through legally nullifying the marriage contract. 69 

In this fatwä, Bin Bäz followed the Hanbaliyyah School. 

4 

What has been stated about working wives so far poses no problems, because 

the obligator ness of the maintenance on the part of the husband is quite 

compelling. The husband either permits his wife to work and pays her 

maintenance at the same time or prevents her from doing so. In the latter case, 

if she does not obey, she no longer qualifies for maintenance. The husband 

and the wife have to opt for one of these two possibilities, and the 

consequences of each option are quite clear. However, a problem may arise 

when some husbands permit their wives to get the jobs they want. In fact, it is 

rather common today that one finds some husbands looking for appropriate 

jobs for their wives in some government offices. At the same time, these 

husbands refuse to give maintenance to their wives. In other words, they drop 

the wife's right in getting the maintenance that each wife deserves to get. 

What is worse is that they even stop paying the children's maintenance if they 

have any. Their argument for this behaviour is that the wife has a salary; 

therefore, she should pay the costs of living for both herself and her children. 

In effect, this leads to many problems and disputes among husbands and their 

wives that end up, in most cases, in a divorce or a temporal separation. 
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Now, let us look at how contemporary scholars dealt with this problem. No 

doubt, what the husband does to his wife in the way presented above does not 

conform to the rules and regulations 'of the Islamic Law. This is because the 

husband is infringing on his wife's right to her own money and he is at the 

same time, dropping his right to be her protector and maintainer. Of course, 

this behaviour contradicts God's statement that 

Men are the protectors and maintainers of women, because God has 

given the one more (strength) than the other, and because they support 

them from their means. [Surat Al-Nisä': 34]. 

It is said in commenting and interpreting this verse, that men are more 

preferable because they pay dowers as well as maintenance. Thus, if the 

husband refuses to pay maintenance, although he gave her permission to 

work, he will lose his status as her protector and maintainer which is a serious 

thing, as it threatens the concept of the family. Moreover, when the husband 

refrains from giving maintenance to his wife and children, he will be 

committing some sins because he is fiddling with the lives of those who are 

supposed to be in his care. The Prophet says something that relates to this 

particular issue when he says that "it is sinful for one to waste the lives of 

those who he is supposed to support" Thus, it seems inevitable that the couple 

have to cooperate in organising maintenance and sharing financial 

responsibilities, because, particularly nowadays, the husband in most cases 

cannot bear all the costs of living, so it is natural that he will seek support 

from his wife to share in maintenance. There is nothing wrong with this kind 

of sharing. It was reported that some female companions of the Prophet who 

used to spend on their poor husbands as well as children. What is spent on 

them counts as a sort of charity for which she will be rewarded especially if 

her husband and the children need money. If the husband and his wife agree 

on how to share the cost of living, while the wife is still adhering to her right 

in getting maintenance, there will be no problem. If the case is one where the 
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husband has permitted her to work, there will be no problem. Abü Al-Nil 

encouraged the working wife to help her husband in maintenance. He says 

Even though the working wife has been permitted by her husband to 

work, she has to pay for part of the maintenance because her work 

clashes (i. e. affects negatively) with his own interest. This is the case 

when the two are on good terms. If he permits her to work and leaves 

her salary, he will be rewarded for that. However, if the two parties 
disagree, she gets something for what she had lost and this can be 

estimated according to tradition, and circumstance. 70 

This argument has also been supported by °Abdulhalim Abü Shaqqah, who 

recommended something toward this issue when he said 

The wife has to give a sum of money in compensation for what the 

husband faces when bearing some physical and psychological effects. 7' 

The estimate may vary according to the financial circumstances of each of the 

husband and the wife. 

I believe that each of the two opinions expressed by Abü Al-Nil and Abü 

Shuqqah has some positive aspects about the needs of the wife to help her 

husband in case he needs help as a gesture of love and intimacy. However, I 

believe that the wife should not be forced to help her husband in exchange for 

giving her the permission to work for a variety of reasons. First, the husband 

has the right and the power to prevent his wife from working. Thus, if he does 

not want her to work, he can prevent her from doing so or he can drop the 

maintenance which he would usually have to provide for her if she refuses to 

obey his order. In this case, she cannot ask for maintenance. 

Second, forcing the wife to pay her husband for allowing her to work is a kind 

of exploitation of the wife, because it will become a precedent for other 
husbands and wives to follow suit, so they will force their women to work to 
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get some money from them although they do not need it. This is unjust for the 

wife, and men should refrain from doing it. Fawzi Faydallah72 states that 

"some parents and husbands use their women's work to get money that they 

do not need. " This is detested and rejected according to Islamic law (i. e. 

shar(a) because it has lots of disadvantages both on the family level and on 

the level of the man's dignity and right to be a protector of her. 

Third, there are many people who argue that the husband is the only one who 

suffers from the effects of his wife working outside. This is not quite accurate, 

because the wife, too, suffers a lot as a result of working, since in this case 

she bears greater responsibilities as she has to do well on two frontiers: she 

has to do her work outside the home properly, and at the same time she has to 

look after the family and the children after she gets back from work. 

Therefore, it is not accurate to claim that it is only the husband who is 

affected by the consequences of his wife's work outside the house. Since the 

man and the woman, both suffer, as the wife is not obliged to pay anything for 

being allowed to get a job. In fact, what she spends on the children and other 

family matters should be considered a kind of contribution or help to her 

husband, rather than a commitment or an obligation that she is required to 

fulfil. 

It could therefore be argued that it is more appropriate for the husband and his 

wife to agree among themselves on the issue of expenditure and maintenance. 

No one should be obstinate in this matter and stick to his or her own point of 

view. They both should be flexible, as the husband has to take into 

consideration that he is obliged to provide maintenance for his wife even if 

she is working, given that he does not object to her work. On the other hand, 

the wife, too, has to show some flexibility and take into account her 

husband's financial circumstances, so she should give whatever help she may 
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be able to offer. In this way, the family and the marriage avoid lots of 

problems that surface as a result of financial differences that arise between the 
husband and his wife. 

7. Conclusion 

In this chapter I discussed a number of issues that relate to maintenance. First, 

I introduced the meaning of maintenance or nafaqah and showed how 

important it is both for the family to live in tranquillity and for the marriage to 

proceed smoothly and with no problems. After that, I presented evidence that 

legalised the concept of maintenance in Islam. The evidence came from 

different sources: The Noble Qur'an, the Prophet's sunnah, the ymäi (or 

consensus) among Muslim jurists, logic and reasonability. Then I discussed 

the conditions according to which maintenance is provided and how it can be 

calculated. I also explored different types of maintenance, focusing on the 

wife's maintenance of food, clothing, and housing. Other sorts of 

maintenance were also discussed, such as the additional maintenance that is 

payable to the wife in case she has a servant, or in case she needs medication. 

In addition to these, I discussed maintenance for detergents, perfume, and 

adornment and ended this part of the chapter with maintenance in the case of 

working wives. I concluded the chapter by arguing that it is in the best interest 

of the family and the marriage that the couple show cooperation, 

understanding, intimacy, love, and flexibility toward each other, because a 

relationship based on these values will definitely be able to withstand all sorts 

of problems it encounters in contemporary everyday life. 
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CHAPTER SEVEN 

THE WIFE'S RIGHT TO EQUITABLE TREATMENT 

(AL-`ISHRAH BIL MA IR CIF) 

1. Introduction 

Al-cishrah bil-ma`rüf, which is the Arabic expression for equitable 

treatment among husbands and wives, is the backbone of marital life. It is one 

of the most fundamental rights for the success of marriage. In fact, any 

marriage that is not based on equitable treatment between the husband and the 

wife will not be stable nor will it be durable. Although this kind of treatment 

is a common right for both the husband and the wife, I want to restrict this 

chapter to the exploration of the equitable treatment as a right and a duty for 

the husband toward his wife. The evidence that supports this right is quite 

common in a variety of texts and hadiths in the Islamic shari a. In this 

chapter, I discuss and explain in some detail, the texts and hadiths that 

illustrate the importance of this duty which a husband should observe when 

dealing with his wife. 

2. The Meaning of Al-`ishrah bil-ma`rüf 

The concept of al-cishrah bil-ma`rüf, which is equitable treatment among 

couples, basically requires husbands and their wives to be good companions 

to each other through not only saying good things to each other, but also 

through exchanging good deeds. The Arabic word "ishrah", both lexically 

and technically, ' refers to mixing with someone and taking him/her as a good 

companion. The word "ashir", which is derived from the word "cishrah", 

means a husband or a wife. This is because they mix and stay together 

through their life and do not separate. As for the Arabic word "ma`rüf', it 
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refers to any kind of deed that proves to be a good one. 2 In his explanation of 
the meaning of this word "maCruf', Ibn Al-Athir Al-Jazri says 

It is a noun that refers to every deed that has to do with approaching 

and worshipping Allah as well as being charitable with people. AI- 

macrüf also involves fairness and good company among family 

members and other people. It is the opposite of `munkar', which refers 

to a bad act. 3 

This term has also been explained by Al-Bahwati, who states that it 

refers to the intimacy and belonging that binds both spouses to treat 

each other equitably, so that, none of them delays or denies the 

fulfilment of his or her obligations toward the other. 4 

From these definitions of al-'ishrah bil-ma`ruf by different scholars, one may 

conclude that it is a sort of conduct by a husband and a wife toward each other 

according to which they fully perform their duties and show good manners 

and company. This chapter focuses on the husband's duty toward his wife in 

treating her equitably and not causing her any harm. 

3. The Legitimacy of Equitable Treatment 

The requirement of equitable treatment among husbands and wives is evident 

in both the Qur'än and the hadiths by the Prophet. In this section, I want to 

discuss the woman's right upon her husband to treat her equitably. 

3.1. Evidence from the Qur'än 

There is plenty of evidence in the Qur'an that shows that the wife has the 

right to be treated fairly by her husband. For example, this right has been 

endorsed by the following Qur'änic verse in Sürat Al-Nisä' 

(You men should) live with them (i. e. women) on a footing of kindness 

and equity. If ye take a dislike to them it may be that ye dislike a thing, 
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and God brings about through it a great deal of good [Surat Al-Nisä': 

19]. 

It seems that interpreters of the Qur'än agree that this verse orders husbands 

to treat their wives in a fair and kind way and be charitable with them. Men 

should not oppress or harm their wives. 5 

Ibn Kathir commented on this verse and said that this verse addresses, in 

particular, the husbands through urging them to 

Say nice things and conduct good deeds when dealing with their wives. 
Husbands should treat their wives in the same way they would like 

their wives to treat them. 6 

However, contrary to Ibn Kathir, Al-Qurtubi argued that the previous verse 

from Sürat Al Nisä' addresses all men whether husbands or guardians 

including parents, brothers and others.? They are all required to treat the 

woman fairly regardless of the relationship between them (i. e. no matter 

whether she is a daughter, a sister, a mother or a wife. ) 

I believe that this verse, regardless of whether it addresses husbands in 

particular or men in general, is an injunction to treat the wife well and be 

charitable with her in all aspects of marital life, so that marriage may achieve 

the message it is originally supposed to fulfil. 

Mahmüd Shaltüt, a contemporary scholar, also discussed the meaning of verse 
19 of Snrat Al Nisä'. He argued that in this verse 

There are both `nahi' and `amr' (i. e., a prohibition and a command, 

respectively). And they are both in the interest of the wife and the 

family in general. This verse calls for the prohibition of any kind of 

harsh treatment of the woman without justifiable reasons, and at the 
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same time it commands that a woman be treated equitably according to 

the. observed traditions and conventions of human dignity. 8 

More evidence in favour of treating the wife fairly comes from another verse 

in the Qur'an: 

And women shall have rights similar to the rights against them, 

according to what is equitable [Surat Al-Baqarah: 228]. 

It is clear from this verse that the rights the woman has toward her husband, 

are similar to those he has toward her and that one of these rights is the right 

to get equitable treatment, as it is unjust for the wife to get fair treatment from 

her husband while he does not get it from her. Thus, equitable treatment, 

according to this verse, is mutual. In this regard, Ibn Qudämah says that 

The similarity between the husband and the wife with respect to 

performing their duties toward each other with no reluctance or 

hesitation, and without showing any sort of hatred or causing any harm 

in accordance with Allah's order that husbands treat their wives 

equitably. 9 

The two verses discussed above (i. e., verses 19 in Sürat Al-Nisä' and 228 in 

Surat Al-Baqarah) explicitly demonstrate that the Qur'an calls upon husbands 

to treat their wives equitably. 

3.2. Evidence from the Sunnah 

Now we move to look at evidence from the Prophet's sunnah which shows 

that men should treat wives with kindness. In fact, there are many hadith as 

well as deeds that were performed by the Prophet to urge husbands to deal 

with their wives in a fair way. It is the wife's right to get fair treatment and 

this right is part of the husband's religious conduct. In other words, a good 

Muslim is one who treats his wife equitably. This had been stated in the most 

reliable collection of books of hadith as in S'ahih AI-Bukhdri, and S'ahih 
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Muslim, where many sayings by the Prophet ask husbands to show patience 

and equity when dealing with their wives. For example, in one hadith in Sah1h 

Al-Bukhdri, Abü Huraira narrated that Allah's Messenger had said that 
Whoever believes in Allah and the Last Day should not harm his 

neighbour. And I command you to take care of the women, for they are 

created from a rib and the most crooked portion of the rib is its upper 

part; if you try to straighten it, you will break it and if you leave it, it 

will remain crooked, so I command you to take care of the women. 10 

This is a hadith that demonstrates how a husband should treat his wife 

through being fair to her so that he may benefit from her. This hadith tells 

something about the nature and psychology of the woman, particularly that 

she is created from a crooked rib, which is one of the ribs of Adam. 

Therefore, Allah's Messenger commanded his companions and followers to 

take care of women. Al-°Asgaläni comments on this hadith saying that 

This hadith indicates that one has to be tender and patient with the 

`crookedness' of women and has to seek forgiveness from them. If one 

tries to straighten their crookedness, it will be for the sake of benefiting 

from them in some way, because it is impossible for the man to live 

without a woman to dwell with her in peace and tranquillity, so that 

they together manage their live smoothly. 11 

This hadith has another important implication which is that there is no 

perfection except in Allah. There is no man or woman who is perfect or 

infallible in the sense that he/she has all the good qualities with no 

weaknesses and shortcomings. Therefore, the man or the husband should 

realise this point and should be fair in the way he deals with his wife. This 

means that he should do all the duties he owes her in accordance with a 

saying by the Prophet in which he commands Muslims to "take care of 

women". In fact, by emphasising the importance of taking care of women, the 

Prophet, and his companions as well as the Islamic nation after him, accepted 
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to take responsibility in protecting women from any harm or wrong doing. 

Here the Prophet is commanding his companions and his nation to take care 

of women to make sure that they are fairly treated, as this will spoil and 

corrupt the love and intimacy in marital life between the two partners due to 

certain misbehaviour or ill-treatment that is conducted unintentionally by the 

wife. 

Abdulhalim Abü Shaqqah commented on the hadith about the Prophet's 

command to all Muslims to take care of women. He said 
This hadith directs the man to be more tolerant with whatever ill- 

conduct a woman may do, due to some crookedness in her. The Prophet 

said that it is pointless to straighten this crookedness, because if you try 

to do so, you may cause a greater damage as if you broke it. The man 

has to bear in mind that when a woman misbehaves in some way 

causing the man some embarrassment or trouble, she does not mean to 

do so. Instead it should be looked at as a conduct that results from her 

hasty reaction to certain things and she does not have much choice, as 

she is destined to have such a nature that drives her to behave in one 

way or another. Therefore, he has to be more understanding and 

considerate. He should know that it is a common property in women to 

occasionally misbehave in some way. She may do well in her basic 

duties such as be pregnant, suckling, and nursing. She needs a lot of 

emotions, feelings and sensations. 12 

However, this by no means means that the woman is a naive creature who 

does not fully understand the implications of her conduct or who could not 

manage her own affairs. On the contrary, the woman is just like the man in 

almost every thing, particularly when it comes to humanity and dignity. Men 

and women are created to differ only in some physical and psychological 

aspects. In this regard, Mahmüd Al-Sharif says: 
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Allah's Messenger does not mean by what has been said above that the 

woman is an evil creature. On the contrary, he wanted to state the facts 

so one become more realistic without any illusions and focus on things 

that relate to the man in terms of what is bad and what is good for him. 

If one finds in the woman something he hates, he should deal with it 

with patience away from reactions and hatred, as he may also find in 

her something pleasing. She is a human being with evil as well as 

virtuous aspects inside her and this is the case with men as well. This is 

what the Prophet meant by saying `a true male believer in Allah should 

not hate a female believer, because if he detests something in her, he 

may like something else'. 13 

In fact, there are other hadiths which stress the need for the husband to treat 

his wife equitably and these hadiths consider that such treatment of the wife 

by her husband constitutes an indication of man's faith and piety. In one of 

these hadiths, the Prophet says 

A believer's faith becomes stronger when he/she is most moral, and the 

best among you (i. e. believers in Allah) are those who are best to their 

women. 

In this saying, it is clear that the Prophet is stressing the value of morality 

among believers and calling upon men to be kind and good to their women. In 

other words, he is asking them to treat women fairly. 

In another hadith, the Prophet says 

The most virtuous among you are those who are most virtuous with 

their families, and I am the most virtuous with my family. 

Here, the Prophet is stating explicitly that good manners is part of faith. 

Without it one's faith will not be complete. In his commentary on this hadith, 

Al-Shawkäni says 
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By saying that `the most virtuous among you are those who are most 

virtuous with their families', the Prophet is drawing the people's 

attention to the importance of conducting good deeds particularly to 

their families. One's family members, more than anybody else, deserve 

to be treated in the most charitable and fair way. One has to support and 

give the family members and protect them from any potential harm 

they may be exposed to. If one does show such a treatment toward 

his/her family, then he/she is a virtuous person. However, if one does 

not show this equitable treatment, he/she is an evil person. It happens in 

some cases that a person mistreats his/her family to the extent that this 

person would not show any kind of generosity or morality, whereas 

he/she would be very kind, tolerant, and moral when dealing with 

people other than his/her family members. Undoubtedly, such a person 

will not be successful in his/her life nor will he/she be following the 

straight path. 14 

The hadiths that have been presented in this section, taken from the Prophet's 

sunnah, show that men should deal with their wives kindly and equitably. 

They urge husbands to treat their wives in a fair way. It is clearly stated in all 

of them that the wife has the right to get fair treatment and this right is part of 

the husband's religious conduct. 

4. The Ruling of Equitable Treatment 

A number of scholars discussed the issue of equitable treatment including Al- 

Shiräzi, 15 Ibn Al `arabi, 16 who is a Mdlikiyyah follower, and Ibn Mufleh, 17 

who belongs to the Hanbaliyyah school. They all said that the husband is 

obliged to treat his wife equitably. 

However, I argue that it is the husband's duty to treat his wife equitably. This 

is due to the fact that such treatment will contribute to strengthening the love, 
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intimacy and marriage bonds between the couple. -This will also make the 

marriage more durable and will make the couple respect each other. In fact 

any absence or lack of equitable treatment in the relationship between the 

husband and the wife will lead to differences between the two which in turn 

may lead to divorce or a miserable marriage for both of them. 

5. Manifestations of Equitable Treatment Between Husbands and Wives 

Equitable treatment is considered one of the most significant rights that a 
husband and a wife may mutually observe. Observing this right by both 

parties will enable them to fulfil their marital roles properly. Therefore, 

showing intimacy and mercy toward each other is a crucial factor to the 

observation of this right and, consequently, the success of the marriage. 

Commenting on this issue, Y5suf Al-°Ä1im states that 

Showing compassion or mercy is an indispensable thing in marital life, 

as marriage may collapse once intimacy and affection in the hearts of 

married people disappear. In fact, compassion is more important than 

intimacy for the marriage to proceed because it is of relevance in all 

kinds of context including these of happiness and anger. Thus, 

compassion is required in cases where the relationship between the man 

and his wife is tense as well as in cases where the relationship between 

the two is quite good. The principle that has to be followed in both 

cases (i. e. depending on whether the relationship between the two is 

good or bad) is derived from a hadith in which Allah's Messenger 

urges the husband either to keep his wife and treat her equitably or to 

leave her charitably. On the contrary, intimacy is manifested only in the 

case where the couple maintain a good marital relationship and live in 

harmony and peace. Thus, the use of compassion is more 

comprehensive than that of intimacy. 18 
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For this reason Allah's Messenger was keen on treating his wives equitably 

through the compassion and intimacy he showed toward them to the extent 

that they were mentioned in the last words that he uttered while he was dying. 

He said, "take care of women, as they are `awn in your hands". This means 

that they should be taken care of as if they were prisoners. This makes it 

necessary for husbands to treat their wives tenderly and equitably. 

The right to equitable treatment is such a great, but also loose right, as it 

subsumes a number of moral and material rights that a husband should 

observe when dealing with his wife. For this reason, I want to consider the 

different manifestations that this right may take relying on examples and 

evidence taken from the life of the Prophet himself and the way he used to 

treat his wives. However, I have to point out that a detailed investigation of 

the different forms of equitable treatment as practised by the Prophet would 

require another chapter. Therefore, I restrict myself to some of the most 

important manifestations of this kind of treatment. 

5.1. Enhancing Mutual Trust 

For the married couple to continue living in peace and tranquillity they have 

to demonstrate mutual trust and this drives away jealousy and marriage 

doubts, which, in turn, leads to dismantling of the marriage and weakening its 

bonds. This could be one of the reasons as why the Messenger of Allah said 

that 

There is a certain type of jealousy that is detested by Allah. This is the 

groundless jealousy a man may show toward his family. 

This hadith was narrated by Abü Da'üd. 19 If the man's jealousy toward his 

wife is within reasonable limits, it will be acceptable. The husband has to 

demonstrate good intentions to his wife. Thus, he should not spy on her 

privately, nor should he try to misinterpret her conduct, as this may turn their 
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marital life into misery and hell. The Prophet was keen on emphasising the 

significance of mutual trust. In one saying, he was reported to have warned 

against a husband's sudden entering-into his wife's bedroom without her prior 

knowledge of this. It was reported by Al-Bukhäri and Muslim that Jäbir Ibn 

`Abdullah narrated that 

Allah's Messenger called for the prohibition of anybody entering upon 
his family at night for the purpose of finding out whether they are 
betraying him through doing bad things or not. 20 

This hadith further confirms that mutual trust and confidence between the 

husband and his wife is a fundamental. factor for the stability and continuity of 

the marriage. Once this confidence vanishes, the couple get into trouble 

through the desire to put an end to their marriage and get rid of each other. 

This is precisely what made Kamäl Mursi21 look at trust among husbands and 

wives as the first indicator of success and durability of the marriage. 

From what has been said above, it becomes clear that the husband has always 

to make sure that there is trust between him and his wife, as this makes her 

show more intimacy and affection towards him. Moreover, this will make the 

marriage more lively and will also foster an increase in the positive 

interaction between the two. Needless to say, such a step will drive away all 

causes of accusation and mistrust that may result from the husband's jealousy 

and suspicion. "Ali Bin Abi Täleb says that 

You should not show too much suspicion toward your family as this 

may turn groundless and worsen the relationship with someone who 

loves you. 22 

Despite all that has been said about the requirement that one should not 

mistrust his wife, we have to acknowledge that some reasonable jealousy is 

justifiable. According to Islamic law, the husband's jealousy of his wife will 
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be acceptable if it is within moderate or normal limits. In fact, although 

Islamic shari a requires both the husband and the wife to trust each other, at 

the same time it is called for the husband to show some vigilant care and 

concern for his wife and other family members in a way that will be 

permitted, rather than detested, by Allah. 

Islam, therefore, is not against jealousy in principle, given that it does not 

exceed the normal limits. In other words, jealousy is rejected only when it 

turns into an obsession, as this may destroy the marriage and lead to an 

eventual divorce. For this reason, I find it imperative that bridges of 

confidence be built between the husband and his wife, because the alternative 

will threaten the stability as well as the continuity of the marriage. This is in 

accordance with the teachings of Islam which requires us to trust people in 

general. If people are asked to trust each other, it will be more compelling that 

spouses do so. 

5.2. Addressing Each Other Politely 

Another manifestation of equitable treatment between the husband and his 

wife is that they address each other appropriately. The husband should be 

very nice and kind toward his wife when he talks to her. He should show no 

arrogance or domination and, therefore, should not just give her orders with 

no mercy or affection. In fact, the Prophet set a good example in this matter, 

as he used to be very nice with his wives and he always sought to please 

them. He never talked to them impolitely, or raised his voice upon them 

showing any kind of nervousness or dissatisfaction. On the contrary, 

sometimes a wife of his would desert him for the whole day and he would not 

be angry with her. He would understand her circumstances and emotional 

nature. For example, he used to say to cAisha "it is really easy for me to know 

when you- are angry and when you are content and happy with me. " She 
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would reply "How come that you know this? " He would say to her "if you are 

angry from me, you will swear by saying `I swear to Ibrahim's God that so 

and so', and if you are content or happy, you will swear by saying `I swear to 

Muhammad's God' that so and so. " And she replies, "yes, you are right. By 

doing this, I meant to avoid or desert using your name. " 23 In fact, for the man 

to have a good relationship with his wife, he should be flexible with her and 

address her politely. When calling her, he should use the best name she 

prefers. He should compliment her on what she does. This means that under 

no circumstances should he ridicule and humiliate her, through swearing at 

her, whether at home or outside. This way of talking to her will cause her 

great psychological damage and this will lead to a feeling of disaffections and 

alienation between the two. In his remarks on how a man may address his 

wife in an appropriate way, Ahmad Al-Shäfii explains 

That the man has to say nice words to his wife, so he calls her by using 

the sweet names or words that she prefers most. He may compliment 

her on the good food she cooked, the drinks she prepared, or the house 

she kept tidy. He should pray for her in her presence and absence as 

well. He may also comfort her by uttering good words when she is in 

trouble and express his happiness for her when she is happy. However, 

when she makes mistakes, he may admonish or reproach her but gently. 

And he is also expected to forgive her little mistakes, and not speak to 

her harshly. Thus, he has to exploit all the opportunities of bringing 

about the feelings of joy and happiness and driving away all feelings of 

grief or trouble for the sake of pleasing her. 24 

It is clear that the focus here is on the way a husband has to deal with his wife 

particularly when he talks to her. 

According to the Mälikiyyah scholars, it is possible for the wife to seek 

divorce from her husband in cases where he intentionally tries to harm her in 

this way. In Il' shiat AI-Dasügf, Al-Dasügi says 
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She has the right to ask for divorce from her husband due to harm 

inflected on her by him, which is against the Islamic law. This is on a 

par with other factors, such as deserting her needlessly, as well as 
beating her and swearing at her and her father, as may happen in some 

circles of vulgar people. 25 

This is a measure that guarantees the wife's right to get a fair treatment from 

her husband when speaking to her. 

5.3. Respecting the Wives' Opinion 

This is another area where the husband is required to treat his wife equitably. 
A husband should ask his wife her opinion and respect it, particularly in 

matters that relate to them and their life together. By not ignoring her and her 

opinion, he strengthens the intimate relations and bonds they have, especially 
in issues pertaining to managing the house and raising the children. The 

Prophet urged the husband to deal with his wife kindly in these respects. He 

once asked Um Salma, one of his wives, her opinion about something and he 

actually followed her advice in h jat al-wadäY. He also ordered men to 

consult their wives when the matter has to do with the marriage of one of their 

daughters. In this context, the Prophet was reported to have said, "consult 

women in their daughters. " Of course, this does not contradict the concept of 

men being protectors and maintainers of women. On the contrary, it stresses 

the man's right in being the protector and maintainer of his wife and family. 

Al-Ahmadi Abü Al-Nür says 
Another way of treating the wife equitably is through showing respect 

to her in the same way she respects him. He is also asked to give her 

the chance to express herself frankly in the way that is appropriate for 

her. He has also to consult her in matters that relate to the management 

of the house, as this may make her feel that she has a role to play and 

responsibilities to bear. An American study has reported in cases where 
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the marriage is dominated by the husband, the likelihood of happiness 

in this marriage is 61 % whereas misery is 24 %. On the other hand, if 

the marriage is dominated by the wife the percentage of happiness is 

47% whereas misery is 31 %. As for cases where marriage is based on 

cooperation and fair distribution of responsibilities and duties between 

the husband and the wife, the rate of happiness is 87 % whereas that of 

misery is only 7 %. 26 

In fact, °Abdulhamid A1-Ansäri pointed out that one of the key causes of 
divorce is the marginalisation by the husband, of his wife's opinion, in 

addition to showing no interest in or respect for this opinion. It is not 

unexpected that if the husband ignores his wife and her opinion, she will 

refrain from him and refuse to abide by his authority. AI-Ansäri says in this 

context 

Many marriages lose the warmth of human treatment described by the 

Holy Qur'än as intimacy, and affection. This is most probably due to 

the way the husband understands the issue of being the protector and 

maintainer of the wife. Due to certain problems in the patriarchal 

educational system dominant in the Gulf societies, the husband 

understands his duty to protect his wife as meaning that he should be 

authoritarian and abusive in the sense that he does not ask her or his 

children their opinions before taking family decisions. The father in 

these societies does not teach his children the values of freedom and 
independence as he raises them. In fact, this is a very serious problem 

and challenge for us in educating our children. 27 

Clearly, this demonstrates the significance of the opinion of the wife. 

According to the teachings of Islam, the husband and his wife should 

exchange views and ideas before settling on a particular decision particularly 

in matters that have to do with the house or family. 
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5.4. Showing Tolerance, Cooperation, and Patience 

One of the important characteristics of the Prophet, was showing tolerance, 

cooperation and patience when dealing with his : 
wives. He was reported to 

have been understanding and tolerant with them, so they would not have to 

account for every single mistake or misbehaviour they made particularly if it 

was made out of ignorance. We may cite as an example of the way the 

Prophet used to deal with his wives, what happened between the Prophet and 
`Aisha, his wife. While they were arguing a particular matter, Abü Bakr, 

`Aisha's father, came to act as an arbitrator in this dispute between the two 

(i. e., the Prophet and `Aisha). The Prophet asked his wife "Would you go 

ahead and talk or shall I? ' cAisha replied "you talk and say nothing but the 

truth. " At this point Abü Bakr, her father, slapped her in the face and said to 

her "does he (i. e., the Prophet) say anything but the truth? " indicating that the 

Prophet always told the truth and that she was rude to say this to him. She 

appealed to the Prophet seeking forgiveness and sat behind his back. The 

Prophet said to Abü Bakr "we did not want you here to do this to her", 

showing discontent with what he (i. e., Abü Bakr) did to his daughter. One 

concludes from this story, that the Prophet's disapproval of `Aisha being 

slapped by her father shows his tolerance towards her. Although what she said 

may be interpreted as hinting that the Prophet might not be saying the truth, 

yet he tolerated this accusation and did not approve of punishing her. 

Moreover, the Prophet's tolerance is also manifested in another context in 

which cAisha angrily said to him "is it you who claims to be a prophet? " He 

did not show any anger or negative feelings toward what she said to him. He 

understood that she was very emotional and that what she said is actually due 

to some psychological factors beyond her capacity and control. 
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In another story, it is reported that a man came to cUmar Ibn Al-Khattab 

complaining to him about his wife. The man stood at the doorstep of `Umar 

waiting for him to come out and he heard cUmar's wife talking to `Umar in an 
impolite way while `Umar kept silent. The man retreated and said 

If this happens to `Umar, who is known to be tough and firm the 

Prophet in addition to being the amir of believers, then it is not 

unnatural that it happens to me. 
Then `Umar went out of his house and saw the man at his doorstep, so he 

asked him "what do you want, man? " The man replied 
O Amir of believers, I came to you to complain about my wife's 

misbehaviour, ill manners and insolence. But after I heard how 

impudent your wife had been to you, I retreated and said to myself if 

your wife says this to you, why my wife cannot say the same to me? 
`Umar said to the man 

Oh brother, I tolerated her because she has rights and I have duties 

toward her. She cooks my food, bakes my bread, washes my clothes, 
breastfeeds my children, and makes me dwell with her with tranquillity 

away from wrongdoing. If she does all this for me, why shouldn't I be 

patient with her and tolerate what she may say to me? 28 

This shows that not only the Prophet, but also his companions, treated their 

wives equitably through showing patience and tolerance of her mistakes and 

insolence. These are some examples on how the Prophet and his companions 

used to treat their wives. I believe that Muslims should follow the good 

examples set by the Prophet and his followers regarding the way they should 

treat their wives, as this may guarantee that women get their deserved rights 

in a just way, away from humiliation and abusiveness. 

196 



The same point has been highlighted by Mahmüd Al-Sharif, who argues for 

the need follow the example of Allah's Messenger in the way he used to deal 

with his wives 
There are some husbands who treat their wives harshly and unfairly. 

Those people believe that through doing this they are practising their 

manhood and noble-mindedness. Those people should realise that they 

are wrong and should follow what the Prophet said regarding the way a 

man should treat his wife: `0, believers in Allah, your faith is not 

complete unless you are good mannered and kind to your family. ' He 

also said `the best among you are those who are treating their wives 

best, and I, for one, am treating my wives in the best way. ' 3,29 

Furthermore, the Prophet was cooperating with his wives through helping 

them in matters relating to the house without any reservations. Al-Aswad Bin 

Yazid, as narrated by Al-Bukhäri, said that he once asked cAisha about what 

the Prophet used to do at home. She said "he used to do what we were doing. 

But as soon as he hears the adhnn, i. e. the call for prayer, he goes for the 

prayer. " 

These are only a few of the many examples and situations that show how 

Allah's Messenger and his companions used to deal with their wives. It is 

evident that they always treated their wives equitably and were tolerant and 

patient with them in cases of occasional misbehaviour. 

5.5. Keeping the Wives' Secrets 

A further form of treating the wife equitably is by keeping secrets about her. 

One should not disclose his wife's secrets no matter whether these secrets 

relate to her or to both of them, as these secrets are most likely to be personal 

things, or -differences and problems between the two. Since the husband 
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expects his wife to keep his secrets away from people, he too, is expected to 

do the same. Otherwise, the couple will be arguing with each other most of 

the time and this gives the pretext to the others to interfere, which in turn may 

agitate the dispute. Therefore, it is in the interest of the Muslim husband not 

to disclose any confidential information about his wife, no matter how trivial 

or private it may be. In fact, as narrated by Abd Said Al-Khidri, there is a 

hadith by Allah's Messenger in which he said "it is the person who discloses 

his wife's secrets that Allah grants the most evil status on the Resurrection 

Day. " It was also said that Abi °Uthman Al-Nisäbüri was asked about "what is 

the best thing that you may do in order, to go to heaven? " He said that 

When I was a young man, my family wanted me to get married, but I 

refused. One day a woman came to me and expressed her desire in 

getting married to me and she brought her father with her. He was a 

poor man. We got married and everyone was happy. But only on the 

wedding day, just before consummation, I found out that she was blind, 

lame, and very ugly. Due to the great love she had for me, she wouldn't 

let me leave her. Therefore, I stayed with her and showed her nothing 

of the tremendous hatred I had for her. I lived with her for fifteen years 

before she died. I was quite keen on protecting her and her heart. 30 

This is an example that emphasises the significance of equitable treatment 

between husbands and their wives. It shows how Al-Nisäbürf cared too much 

toward the feelings of his wife and did not tell anybody about how ugly he 

found her and how much he suffered while living with her until she died. On 

the contrary, he appreciated her love for him and never complained because 

such a thing would have hurt her feelings. 

5.6. Making Wives Happy and Refraining from Beating Them 

In addition to the different forms of equitable treatment that he has to observe, 

as presented above, the husband also needs to refrain from beating and 
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humiliating his wife. Although beating could be looked on as a necessary 

measure in certain occasions, it is advisable that it be used only on a very 

limited scale particularly in the case of the wife, as this, may strip the woman 

of the feeling of dignity and humanity. The problem gets worse in cases 

where the wife comes from a family where beating was never practised. 

However, one may be tempted to claim that the Islamic sharf a had actually 

permitted the beating of women particularly when they become disobedient or 

if they paid no attention to what their husbands wanted them to do. This may 

seem to legitimise the practice of beating wives in Islam. In an answer to such 

a claim, I argue that although Islam permitted the beating of wives, it did 

made it a requirement that this beating be gentle rather than severe so that it 

does not cause injury, deformity or death. The motivation of this requirement 

is that beating may be used only for preventing and scaring wives of the 

consequences of misbehaving, rather than for torturing them. In all cases, 

wives' beating may be used only on a very limited scale. Al-Bukhäri and 

Muslim narrated that the Messenger of Allah ordered husbands not to abuse 

this measure by saying "one should not beat his wife harshly, as if beating a 

slave because he may come to her late at night to have sexual intercourse with 

her. " 

Similarly, Ahmad, Abi! Da'üd, and Ibn Mäjah narrated that Hakim Bin 

Mu°awieh Al-Qushairi reported that his father asked Allah's Messenger "what 

rights does a wife have on her husband? " Allah's Messenger replied 

You should feed her when you eat, buy her clothes when you buy for 

yourself, never slap her on the face, do not tell her she is ugly, and do 

not desert her by leaving the house. 

This hadith tells about a number of nice things that the husband has to observe 

and things that he should refrain from doing while dealing with his wife. One 

of the most important things that he should not do is slap her on the face. 
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Thus, one concludes from this hadth that, as a rule, beating is prohibited, 

although in some exceptional circumstances it may be permissible. In fact, it 

is not in the interest of either the husband or the family for the wife to be 

beaten, as this may uproot all feelings of love and respect the wife and the 

husband have toward each other. 

On the other hand, the husband is required to play with his wife and try to do 

all he can to make her happy as a manifestation of equitable treatment. It is 

reported that the Messenger of Allah used to do his best to please his wives. 

For example, he used to permit °Aisha to watch the Ahbäsh (today's 

Ethiopians), as they played in the mosque courtyard during the Eid days. He 

also used to run some races with her. Moreover, he used to tell some 

anecdotes and interesting stories to his wives to amuse them and make them 

happy. 

In this regard, one may refer to what a bedouin woman said while describing 

her husband after his death saying 

He always smiled when he came back home, kept silent as he went out 

the house, ate whatever was available of food, and did not ask about 

what he paid or lost. 31 

This shows the kind of fair and good treatment this bedouin woman used to 

have from her husband. 

It was also reported that `Umar Ibn Al-Khat ab, who was known to be very 

harsh and tough, said 

A man has to be like a small child when dealing with his family; thus, 

as they approach him, they will realise how manly he is. 32 

This also indicates that even a tough man has to be gentle and nice to his wife 

and family: 
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5.7. Teaching Wives Religious and Other Useful Things 

Finally, the husband's equitable treatment of his wife is manifested through 

teaching her things that relate to her religion as well as matters pertaining to 

her daily life. It is stated in the Qur'an that 

O ye who believe! Save yourselves and your families from a Fire 

whose fuel is Men and Stones. [Surat Al-Tahrim: 6]. 

There is more evidence in support of the argument that the husband should 
bear the responsibility of taking care of his wife, and everybody under his 

authority. This comes from the following agreed upon hadith, in which the 

Messenger of Allah was reported to have said 

Everyone of you is a guardian and is responsible for his charge; the 

ruler is a guardian and is responsible for his subjects; the man is a 

guardian in his family and is responsible for his charges; a woman is a 

guardian for her husband's house and is responsible for her charges; and 

the servant is a guardian for his master's property and is responsible for 

his charge. 

Being a guardian of his wife, the husband has to take good care of her and this 

will include teaching her things that relate to her religion and life in general. 

The husband should do his utmost to make sure that he is performing his role 

as a guardian appropriately. 

A husband will be considered to be treating his wife equitably if he teaches 

her her religion, because learning is useful and important for the woman both 

in this world and in the other world. There is a big difference between a 

learned wife and an ignorant one. An ignorant wife, for example, will not 

have a lot to offer to her husband and her children. On the contrary, she is a 

kind of burden that makes their life harder. For this reason, Islam gave the 

wife the right to learn. In fact, women in the early days of Islam were quite 

interested in learning, so many of them went to the Messenger of Allah and 
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asked him to dedicate one day in which he teaches them more about Islam, 

their religion. Of course, the Messenger welcomed the idea. If the Messenger 

did this hundreds of years ago, husbands should do the same now. In other 

words, it is the duty of the Muslim husband toward his wife to teach her 

insofar as he could. This could be through giving her the chance to continue 

her education, allowing her to attend lectures, seminars, and symposia, and 
buying her the necessary books and cassettes which may help her in acquiring 

religious or non-religious knowledge and learning. cUkäshah Al-Tibi says 

Women and men are equal in having the right to have religious 

learning. Muslims cannot do witjiout religious education, as they would 

not be able to perform their religious duties and principles or rules 

properly. As for as worldly branches of knowledge, such as 

mathematics, health, management, and other fields of knowledge 

without which life will be very difficult, the woman may learn what she 

needs for her daily life in order to keep up with the spirit of the age and 

environment in which she lives. 33 

The need for the woman in general and the wife in particular, to get the 

learning she needs, is as urgent as it was years ago, regardless of whether it is 

religious or not. 

5.8 Being Charitable to the Wives If Married to more than One 

The Islamic Law permitted the man to get married to more than one wife, as 

stated in the following verse from Sürat [Al Nisä': 3] 

If ye fear that ye shall not be able to deal justly with the orphans, marry 

women of your choice, two, or three, or four. 

However, this permission is not absolute as it is restricted by the requirement 

that the polygamous husband has to be just and fair while dealing with his 

wives. This condition is in fact what the rest of the same verse from Sürat [Al- 

Nisä': 3] demonstrates 
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but if ye fear that ye shall not be able to deal justly (with them), then 

only one, or (a captive) that your right hands possess. That will be more 

suitable, to prevent you from doing injustice. 

Ibn Kathir 34 argues that the phrase "doing injustice" from the Qur'anic verse 

above refers to all kinds of discrimination that a husband may show in dealing 

with his wives including unfairness, oppression, despotism, and preference. 

Therefore, a polygamous husband is required, in accordance with the Laws of 

Islam, to treat his wives equally fairly. This means that he should not prefer 

one to the others in bed, nor should he discriminate among them in terms of 

nafagah 35 in order not to ignite jealousy and selfishness in them. Unless the 

polygamous husband observes these requirements, his life will be turned into 

hell. In this regard, Al-Shacräwi states that 

Allah's permission for men to get married to more than one each is 

regulated by certain conditions that are clearly stated in the Qur'an, so 

that the life of the Muslim family does not become chaotic or instable. 36 

This is what led Allah's Messenger to threaten any husband who has two 

wives and does not observe the requirement to treat them equally fairly, that 

he will face disgrace on the Day of Judgement. In this regard, the Messenger 

says 

He who has two wives but prefers one to the other will be seen on the 

Day of Judgement dragging one of his halves. 37 

As for ihsdn to wives, it can be achieved through treating them justly and 

equally in spending the night with them, paying them nafaqah, providing 

them, and their children, with the adequate housing, in addition to entertaining 

and amusing them and taking care of all their needs. This shows that a 

polygamous husband is not allowed to practise any kind of discrimination 

between an old wife and a new one, or between an old wife and a young one, 

or a fertile wife and a sterile one, or a beautiful wife and an ugly one, or a rich 

wife and a poor one, or a Muslim wife and one from 'ahl al-kitäb (i. e., 
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Christian or Jew). The husband, in the case of polygamy, is ordered to be just 

in dealing with his wives in what he has or possesses, but not in things that he 

does not have such as love, feelings, and sexual intercourse. Thus, according 

to shari a, the husband does not have to treat his wives equally in matters that 

are beyond his own control. The Messenger of Allah was quoted by Al- 

Tirmidhi to have said in this respect 

My Lord, I take an oath to do things I have or in my capacity, but do 

not hold me responsible for things you have and I do not. 38 

This shows that a polygamous husband has to be just with his wives in all 

things that he is capable of doing. 

In fact, although a polygamous husband may be ill, he has to deal with his 

wives equally fairly. The Messenger of Allah was reported to have been 

moving from one of his wives to another even when he was ill and carried by 

the others. And he kept doing this until it became very difficult for him to 

continue; therefore, he stayed with cAisha but only after he had sought the 

permission to do so from his other wives. 

Thus, it is an obligation that the husband should show some God fearing 

while dealing with his wives, though treating them with equity as he was 

ordered to do so by God. This means that he should respect their legitimate 

rights and refrain from doing them wrong in compliance with Allah's order to 

treat wives equitably (al-`ishrah bil-ma`rüf) in Sürat [AI-Nisä': 19]: "(You 

men should) live with them (i. e., women) on a footing of kindness and 

equity. " 

6. The Significance of Equitable Treatment 

In this last section of the chapter, I move to focus on the significance of the 

husband and his wife equitably treating each other. There are two points that 

highlight this significance of equitable treatment as demonstrated below. 
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The first point is that it is through this fair treatment that marriage achieves its 

legitimate objectives in establishing a new life based on intimacy, stability, 

peace and tranquillity. If the husband and his wife treat each other equitably, 

they will be balanced psychologically and their marital life will be more lively 

and interactive. On the other hand, if marriage lacks this kind of just treatment 

between the two, their life will become tasteless. Therefore, Allah's 

Messenger, on different occasions, emphasised the role of practising this right 
by both the husband and the wife, and warned against not abiding by it, as this 

may undermine the welfare and the very existence of the family, as a result of 

which the family collapses quickly and this is something very serious. In fact 

many studies of the causes of divorce and separation between husbands and 

wives have found out that the main reason for this phenomenon is the lack of 

equitable treatment between husbands and wives, which is manifested in 

various forms including mistreatment, unfaithfulness, beating, humiliation, 

injustice, misunderstanding, and shamelessness. For example, a study of the 

causes of divorce in Gulf Arab countries by Abdulrazzäq Al-Mäliki39 

concluded that the actual causes lie in the fact that husbands mistreat their 

wives. In other words, husbands do not treat their wives equitably. In another 

study investigating the reasons for divorce in Kuwait, Fahd Al-Thägib40 could 

trace one hundred forty five reasons that can be classified into eight groups. 

Six out of these eight classes of reasons centre around the husbands 

mistreating their wives and the absence of equitable treatment. This shows 

that equitable treatment, particularly of the wife by the husband, plays a 

crucial role in strengthening the pillars of marital and family ties. Al-Ahmadi 

Abü Al-Nür argued that equitable treatment between the husband and his wife 

is a sort of psychological law that organises the relationship between the two. 

He says: 

The ideal psychological law according to which the husband and the 

wife should deal with each other is that each one loves for the other 

205 



what he/she loves for himself/herself and hates for the other what 

he/she hates for himself/herself. The implementation of this law is the 

key to the couple's welfare and ultimate happiness. If each one of them 

faithfully and voluntarily sticks to this law before- he/she behaves, 

whether the behaviour is in terms of words or deeds, they will refrain 

from misbehaving and will avoid lots of things that cause hatred and 

other unpleasant feelings. Thus, if both the husband and the wife abide 

by the psychological law, they can ensure that behaviour and conduct 

will be appropriate way and this, in turn, brings about the feeling of 

satisfaction to the marriage partners. 41 

Again, this shows how equitable treatment between husbands and wives plays 

a positive role in the stability and continuity of the marriage. 

The second point is that equitable treatment between husbands and wives 

brings about advantages that are not restricted to the couples. In fact, other 

family members, such as the children, will benefit a great deal from such fair 

treatment. Therefore, the absence of this method of treatment will badly affect 

the children, as they will have to lead a life that is full of differences, tension, 

and pressure if the couple stay together. However, if there is divorce, then the 

problem that the children will have to face will be even worse. 

Therefore, it is very significant that the husband acknowledges and observes 

his wife's right to fair treatment. He should show some clear understanding 

and appreciation of this particular right and do his utmost to abide by it in a 

manner to ensure that the family remains in a good shape, physically as well 

as psychologically. If the family's affairs are not in a good state, it will lose 

the ability and impetus to function properly in all aspects of life. One may 

imagine the size of the damage that may be caused by a man who may 

mistreat his wife, as expressed by Armnah Al-Jäbir, who reports that 
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One sociologist said that if the relationship between the parents and 

their child is not a good one, and if the circumstances the family is 

experiencing are not good enough to provide the child with his/her 

needs, then the psychological and moral growth and maturation of the 

child's character will not be stable, as might be indicated by high rate 

of delinquent youths. He added that studies which have been conducted 

on homeless delinquent, alcoholic and drug addicted teenagers confirm 

that they come from dismantled families members of which are most of 

the time arguing with each other. As for the parents in these families, 

they are usually careless and they show no mercy in punishing the 

children severely and repeatedly. 42 

This shows how serious the non-commitment to the observation of the 

marriage rights by the husbands and wives toward each other, could be not 

only to the couple themselves, but also to the whole family as well. 

7. Conclusion 

This chapter focused on the type of relationship that should hold between the 

husband and his wife according to the teachings of Islam. This marital bond 

should be based on what is referred in the Qur'an as equitable treatment. In 

the first section of the chapter, I stressed the importance of the concept of 

`ishra bi-alma'rüf in marriage according to the rules and teachings of Islam. 

The second section looked at the meaning and implications of the term of 

equitable treatment. Then, I considered the legitimacy of equitable treatment 

and presented evidence for the existence of this kind of relationship from both 

the Qur'an and the Prophet's sunnah. Here a number of relevant Qur'änic 

verses and Prophetic sayings were discussed. The next section dealt with the 

ruling (i. e. obligatoriness) of equitable treatment between husbands and 

wives. After that, I moved to discuss the various manifestations that equitable 

treatment may take. These are positive effects of abiding by the requirement 
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of this fair treatment, and they include trust and confidence, appropriate form 

of address, respect, tolerance and cooperation, keeping secrets, no beating, 

etc. Finally, the chapter closed by emphasising the significance of the 

relationship between husbands and their wives that should be built on the 

pillars of fairness, justice, intimacy and understanding. It particularly focused 

on the impact of equitable treatment between a husband and his wife both on 

the level of the couple themselves and on the level of the family including the 

children. 

4 
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CHAPTER EIGHT 

THE WIFE'S RIGHT TO GET AL-KHUL` 

I. Introduction 

Al-khul` is one of the Arabic terms that refer to the occurrence of a 

separation between the husband and his wife. In particular, it refers to taläq or 

divorce in return for a monetary compensation to be paid by the wife to the 

husband. However, a1-khulc differs from divorce, the Arabic word for which 

is `taläq' and other related terms' in the sense that it has its own causes, 

effects and consequences. The occurrence of al-khul' indicates that the wife is 

disobeying and rebelling against her husband as she refuses to continue living 

with him as his wife. As such, she is ready to offer her husband a sort of 

compensation which could be money, or something else, in exchange for 

granting her her freedom and divorce. This is, in fact, what the Islamic law or 

shari a legislates as a right for the wife which can be used against the husband 

whenever she feels the need to do so, particularly if she feels that such a 

measure will protect her and her faith, from loss. This is usually the case 

when the wife fails to comply with the marital duties she has to fulfil toward 

her husband. For this reason, Islam adopted the concept of al-khul', which is 

consistent with the other principles of Islam, all of which demonstrate and 

guarantee fair treatment among people. The principle of al-khuf, like other 

similar principles of Islam, aims at eliminating any kind of harm either the 

wife or the husband may suffer. This is obviously consistent with the legal 

rule that states that when ruling among people "there should be no harm done 

to either party". 
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2. The Definition of AI-khul` 

Before I discuss the technical meaning of the term of al-khur, I want to shed 

light on the linguistic/lexical meaning of the term, so that it becomes possible 

for us to see the connection between the two meanings. According to 

language dictionaries, 2 al-khulc means: "to remove or put off something you 

have on you or to get rid of it". This meaning of the word al-khul, is the same 

as that of "put off thy shoes" occurring in the following verse from Sürat 

Taha, according to which Moses is required to take off his shoes 

Verily I am thy Lord! Therefore (in My presence) put off they shoes: 

thou art in the sacred valley of. Tuwa. [Surat Tana: 12] 

Similarly, if the wife wants to get al-khuf from her husband, she in some way 

wants to get rid of him, as a husband of course, and get out of the marriage 

bond, so that she can restore her freedom. One may point out that the use of 

the word khul' in this context actually demonstrates how strong the marriage 

bond between the spouses is. This strong relationship between the married 

couple that marriage fosters is also emphasised by the use of the word `libäs' 

meaning `garment'. It is stated in Sürat Al-Baqarah in the Qur'an that 

They (i. e. wives) are your garments and ye (i. e. the husbands) are their 

garments. [Surat Al-Baqarah: 187]. 

This is understood to mean that when a wife seeks al-khur from her husband, 

she in some way is getting rid, or out of, the marriage garment. Clearly, al- 

khuF in this sense has a symbolic, rather than a concrete or tangible, 

interpretation. The concrete meaning of the word is captured by the use of 

another word: `al-khal". Note the change in the vowel quality. A good 

example of khal`a is when one takes off his clothes. 

As for the technical meaning of the term of al-khuf, there has been no 

consensus among the four Muslim jurists, because they defined it in different 

ways in accordance with the basic issue of whether al-khul' should be looked 
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at as a form of faskh or taläq (or divorce). The difference between the two 

terms of faskh and divorce is very crucial because al-faskh, but not divorce, 

brings the marriage contract to an immediate end with neither the husband nor 

the wife benefiting from this as they both lose all their marriage rights. 

Another difference between the two is that Al-faskh, but not taläq, takes place 

for immediate or sudden reasons, such as the couple suddenly realising that 

they are sister and brother via suckling. This difference in the way the four 

jurists looked at al-khulc may explain the different formulations and views 

that different scholars expressed regarding the concept of al-khUl. 3 However, 

I believe that it is more appropriate. to stick to the definition of al-khul' as 

proposed by the Hanafiyyah scholars, because I find this definition more 

comprehensive, clearer and closer to the above mentioned lexical meaning of 

the word `al-khul", than the other definitions that were presented by various 

Muslim scholars. 

Ibn °Abdin had defined al-khuf as 

Eliminating the right to `ni/cäh' or marriage that is conditioned by the 

wife's consent after she pronounces the word al-khuf or anything of 

the same meaning. 4 

Now let us look at this definition in some detail. In this definition, the 

expression `the right to nikäh or marriage' means that al-khulc may happen 

only in cases where marriage had been contracted in the right way. Thus, if 

marriage or nikäh was not right (i. e. it did not conform to the proper 

requirements of Islam) or if it came after "taläq bä'in" (i. e. irrevocable 

divorce), or after the wife had apostated from Islam, it would be void and 

unacceptable. As for the expression `that is conditioned by the wife's 

consent', it means that the wife's approval is a pre-requisite before al-khuf 

takes place. This is because al-khuf is taken to be a compensatory thing 

payable by the wife, so her agreement is crucial. In case she rejects the al- 
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mukhäla°ah, which is another noun form of the word al-khul', or if she is 

forced to accept it against her will, al-khulc becomes void and any separation 
between the husband and his wife is considered to be a divorce. According to 

Ibn Abdin's definition above, the phrase "she pronounces the word al-khud" 
is understood to mean the articulation by the wife of a word or phrase that 

means divorce, but with the retention of due financial rights any, because the 

pronouncement of a divorce phrase does not drop the financial rights of the 

wife such as the dower, for example. Therefore, according to the School of 

ffanafryyah, divorce is different from al-khul' in this respect, as it nullifies the 

financial rights that the wife has. As for the last part of Ibn `Abdin's definition 

of al-khuf expressed by the phrase "anything of the same meaning", it means 

that al-mukhälaCah or al-khulc may take place if the wife pronounces other 

words of phrases that have almost the same meaning. These expressions are 

seven according to the Hanafiyyah. Five of them are quite common. Other 

Muslim scholars may have longer or even shorter lists of such words. These 

expressions include: al-mubära'ah, al-taläq, al-mufaragah, al-bi wa al- 

shirä', in addition to al-khuP itself. In other words, if the wife pronounces any 

of these expressions to refer to her marriage bond with her husband, then the 

marriage ends and al-khuf takes place. 

After what has been seen above, it becomes clear that al-khur, both 

linguistically and technically, refers to the elimination of the marriage ties 

between the two spouses in exchange for a monetary compensation or other 

payable by the wife or somebody else such as her guardian, in fulfilment with 

her desire to end the marriage. Thus, al-khulý is a contract between the wife 

and her husband. It is similar to a postponed oath that is fulfilled when the 

husband divorces his wife for money. This is how the man looks at it, whereas 

the wife considers compensation similar to a donation that she gives. It is also 
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the case that al-khur is legal only if sought by a mature wife who is rational, 

non-foolish and not legally declared incompetent. 

3. The Legitimacy of Al-khuf 

The legislation of al-khuf originally comes from the Holy Qur'än, as 

expressed by the following verse from Surat Al-Baqarah: 

If ye (i. e. the judges) do indeed fear that they would be unable to keep 

the limits ordained by God, there is no blame on either of them if she 

gives something for her freedom. These are the limits ordained by God; 

so do not transgress them. [A1=Baqarah: 229] 

Those working. on the interpretation 5 of the Qur'dn mentioned that this verse, 

also known as the verse of al-khul`, was revealed to the Prophet regarding 

Jamilah Bint CAbdullah Bin Ubai and her husband Thäbit Bin Qais, who was 

one of the Prophet's companions, and he was one of the Ansär (i. e. 

companions of the Prophet from the inhabitants of Medina who embraced and 

supported Islam and who entertained the Muslim emigrants coming from 

Mecca). It was said that Jamilah went to the Messenger of God complaining 

to him about how much she hated her husband, Thäbit, and about the lack of 

love she had for him. She wanted God's Messenger to find her a solution to 

this, so that she may adhere to her faith and fulfil all her religious duties. The 

Prophet sent for the husband and asked him to leave her in exchange for a 

garden she had already got from him as a dower. 

In his interpretation of the above verse, Ibn Kathir states that 

If the couple could not live together in harmony and unity, and if the 

wife did not perform her duties toward her husband or if she detested 

him and could not live with him any longer, she has the right to get rid 

of him by giving him back what she had already received from him. 
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She is not blamed in paying him back this nor is he blamed for 

accepting it. 6 

3.1. The Legitimacy of Al-khu( in the Sunnah 

As for the legitimacy of al-khul', according to the Prophet's sunnah, there are 

many hadiths in which the Prophet ruled that the wife gets al-khul' from her 

husband. One of these hadiths, for example, is reported by Al-Bukhäri 

according to which Ibn Abbäs narrated, that the wife of Thäbit Bin Qais came 

to the Prophet and said, 

0 Allah's Messenger! I do not blame Thäbit for defects in his character 

or his religion, but I, being a Muslim, dislike to behave in an un-Islamic 

manner (if I remain with him). 

On that Allah's Messenger said (to her), "Will you give back the garden 

which your husband has given you (as dower or mahr)? " She said, "Yes. " 

Then the Prophet said to Thäbit, "0 Thäbit! Accept your garden, and divorce 

her once. " 

In fact, the story of Jamilah and her husband, Thäbit Bin Qais, constitutes the 

basis upon which the Islamic legitimisation of al-khulc is founded, as it was 

the first case of this type in Islam in those days. Al-`Asgaläni8 reported that 

what Ibn °Abbäs had said about this story was "the first khuf case in Islam". 

The fact that Jamilah approached Allah's Messenger provides evidence that 

the Messenger was the judge and legislator among people those days. Thus 

she went to him seeking a lawful solution to her problem, and she made it 

clear that she detested her husband and at the same time she was worried 

about her loss of faith, indicating that she might not behave as a good Muslim 

as she may disobey her husband and she may also not do enough in 

performing her duties toward him. For these reasons, the Messenger of God 

ordered her husband to leave her in accordance with al-khulc rules. 
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There are also various hadiths in the sunnah books that stress the legitimacy 

of al-khul' and demonstrate the genuine reason why Jamilah actually asked 
for it. 9 

3.2. Evidence from the Companions of the Prophet 

Evidence for the legitimacy of al-khuf comes from the Prophet's companions 

and the way they ruled after him. For example, it was related that a 
disobedient woman came to cUmar Bin Al-Khattäb, and he imprisoned her for 

three days in a very dirty place. Then, he sent for her and asked, "How did 

you find the place where you were imprisoned? " She replied "Since I came to 

him (i. e. since she got married to her husband), I have never had a good time 

like this I had in these last three days in this prison. " 'Umar said to her 

husband, "ikhla`ha", meaning redeem her, "even if it is in exchange for her 

girt (earring) only. " '0 Here, the husband had to leave her even though what he 

might get could be very little. 

What `Umar asked the husband to do presents clear evidence that al-khul' is 

permissible and legitimate. `Umar realised how much the woman hated her 

husband which made her life with him impossible, contradicting the main 

purpose of marriage in bringing about the feelings of tranquillity and peace. 

In such a case, there was no point in imprisoning and disciplining her. One 

concludes from what 'Umar did that the guardian of the woman or judge has 

first to check how serious she is in seeking redemption from her husband. 

Sometimes it may happen that the wife wants to get al-khulc for some 

temporary desire she may have, or her decision to get al-khur is taken on the 

spur of the moment. It is quite possible that in such cases she may retreat from 

getting al-khuf once she is talked to and advised on the matter. 
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3.3. Evidence from Consensus of Opinions 

There is consensus among Muslim scholars regarding the permissibility and 

legitimacy of al-khulc with the exception of Bakr Bin °Abdullah Al-Muzni, 

who argued that al-khuf is illegitimate and that the Qur'änic verse that allows 

it is mansükhah (i. e., abrogated), in consistency with the following verse from 

the Qur'än: Surat Al-Nisä': 

If ye decide to take one wife in place of another, even if you have given 

the latter a whole treasure for dower, take not the least bit of it back. 

[Surat Al-Nisä': 20] 

Al-Muzni argues that once the wife-is given a dower, the husband may not 

take anything back from it in accordance with the verse [20] of Al-Nisä'. 

Similarly, Abü Qilabah and Ibn Sinn argue that al-khut is not allowed except 

in one case. This is the case where the husband finds his wife in the middle of 

fornication. It is only then that al-khuf is permitted and he may oblige her to 

pay redemption in accordance with the following verse from the Qur'än: 

Nor should ye (i. e. husbands) treat them (i. e. women) with harshness, 

that ye may take away part of the dower ye have given them, except 

where they have been guilty of open lewdness. [Surat Al-Nisd': 19] 

This means that the husband cannot take anything from the wife's dower 

unless she has been caught committing adultery. 

A number of scholars rejected and discredited these claims regarding the 

illegality of al-khuf adopted by Ibn Sinn and Al-Muzni. For Al-Jassäs, 

among others argued that Al-Muzni's claim is weak and. lacks reliable 

evidence, particularly when contrasted with what the nation had agreed on in 

the form of consensus among almost all Muslim scholars. Al-Jassas argues 

against the reference that Al-Muzni makes to Allah's statement in Verse 20 of 

Surat Al-Nisä', stated above. 
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We stated earlier that Al-Muzni argued that this verse is mansükh by another 

Qur' änic verse, in which Allah states that 

If ye (i. e. the judges) do indeed fear that they would be unable to keep 

the limits ordained by God, there is no blame on either of them if she 

gives something for her freedom. These are the limits ordained by God; 

so do not transgress them. If any do transgress the limits ordained by 

God, such persons wrong (themselves as well as others). 

[Surat Al-Baqarah: 229] 

This is not the right conclusion that one may draw by comparing the content 

of both verses. In fact, there is no contradiction between the two, so it is 

implausible that one claims that one verse abrogates the other. This is due to 

each verse having its own context and ruling which is different from that of 

the other. Thus the claim of one verse abrogating the other is invalidated, 

because the comparison is usually between two things of the same type, 

nature or context. Thus, it becomes possible if the two verses deal with the 

same issue and context, and this requirement is not met in the case of the two 

verses mentioned above, as the first one, which is also known as the verse of 

al-khul' (since it deals with this particular issue), deals with cases where the 

wife hates her husband and seeks separation from him. Thus, hatred and 

disobedience here come from the wife rather than from the husband. As for 

the second verse, to which Al-Muzn also refers, it deals with another context. 

It is concerned with the context where the husband hates his wife. Thus, 

hatred in this case comes from the man, rather than from the woman. In this 

last case, the husband is prohibited from taking back the dower from his wife 

no matter what it may be. It is clear then that the two verses to which Al- 

Muzni refers above do not contradict each other at all. This explains why it is 

quite illogical to do the same as Al-Muzni did when he claimed that one verse 

constitutes a naskh or abrogation of the other and that al-khtuf is not 

legitimate. 
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Another scholar who argued against what Al-Muzni claimed is Ibn Qudämah, 

who belongs to the Hanbaliyyah School of Islam. He said, 
`all jurists in both Hydz (Saudi Arabia now) and Sham (Syria now) 

agree that al-khul' is permissible. ' Ibn °Abdulbrr said, `We know 

nobody who was against al-khur except Al-Muzni. ' One may add that 

cUmar, `Uthman, cAli, and other Companions of the Prophet all agreed 

on the legitimacy of al-khuf. We are unaware of anyone in their time 

who was against it, so al-khuf was adopted unanimously. 12 

As for Ibn Sinn and Abü Qiläbah, who claim that al-khut is permissible only 

in the case where the husband finds his wife in the act of fornication, it is also 

rejected, because the husband has the right to divorce his wife in this case and 

he can do so instead of driving her to seek al-khul'. Abü `Umar says in this 

regard 

The husband may divorce his wife or he may swear thrice (that he is 

telling the truth) in the absence of evidence or witnesses of adultery, 

but it is not right for him to start troubling her in order to take her 

money. 13 

What has been said above demonstrates that al-khuf is a legitimate act in 

Islam, and it can be resorted to by the wife whenever she has feelings of 

hatred and detest toward her husband to the extent that she no longer can bear 

living with him or fulfil the marital commitments she, as a wife, has toward 

him. In other words, disobedience and rebellion in the case of a lawful khul` 

comes from the wife's, rather than the husband's, side. 

However, it may be the case that disobedience and hatred come from the 

husband and is directed toward the wife. In this case, the man starts 

misbehaving with her in order to drive her to opt for al-khuf. This has been 
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prohibited by all Muslim jurists. A true Muslim husband cannot treat his wife 

in this way, simply because he has the right to divorce her. In fact, he should 
divorce her when he feels that he hates her. Thus, if he, in one way or another, 
forces her to seek al-khul', he is behaving in a sinful way. Obviously, this 

constitutes a violation of the principles and teachings of Islamic law, as 

clearly expressed in the above Qur'änic verse from [Surat Al-Nisä': 20], 

repeated here for convenience: 

If ye decide to take one wife in place of another, even if you have given 

the latter a whole treasure for dower, take not the least bit of it back. 

Thus, according to this verse, a husband is asked not to take anything from his 

wife's dower. In fact, the Prophet was reported to have said: "One may not 

take money from a Muslim without the latter willingly giving it. " This means 

that the husband will be illegally taking his wife's money when he pushes her 

to seek al-khuf. However, this is quite common nowadays among some 

husbands who show no fear of God as they resort to this option (i. e. the option 

of intentionally making their wives seek divorce or al-khul). In a way, they 

are forcing their wives to get divorced from them (i. e. the husbands) but at the 

same time they (i. e. the husbands) will get unlawfully paid by their wives for 

divorcing them. Thus, instead of divorcing their wives and paying them 

money, husbands, on purpose, make life for their wives very difficult, so that 

these wives will seek al-khuf and will have to pay their husbands 

compensation for accepting al-khur. In other words, husbands want the 

divorce but make their wives ask for it and therefore pay. That is, instead of 

paying their wives when divorcing them, husbands get paid by their wives as 

a result of agreeing on al-khul'. Imam Malik says in such cases that if he 

knew that 

The husband mistreated his wife and harmed her, or if he knew that the 

husband was not fair or just with her, he would permit the divorce to 

take place but would give her back her money. 14 
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Similarly, Ibn Qudämah said that 

If the man harms or hurts his wife by beating her up and making her 

life more miserable or by unjustly depriving her of her rights such äs 

maintenance and distribution of estate, for example, hoping that she 

will takhlaf (i. e., redeem) herself from him, al-khut in this case is void 

and any compensation paid by the wife to her husband should be 

returned to her. 15 

All these pieces of evidence confirm that al-khul' is not legal if it does not 

come as a kind of fulfilment of the wife's wish or desire. 

0 

4. The Wisdom of Legitimising Al-khul` 

There are two benefits that are the outcome of al-khul`. The first one is to rid 

the wife of some harm that she may suffer from in case she keeps living with 

a husband she detests and no longer loves. The Islamic law or shari a 

permitted the husband to divorce his wife so he could exercise this right 

whenever he found it necessary and with no need to explain the reasons. 

Along the same lines, the shari a also gave the wife the right to seek al-khaul' 

from her husband whenever she felt it is necessary to do so. The legal rule 

used here is that "lä daran wa lä dirdr: meaning there should be no harm done 

to either party" in the sense that the wife and the husband are treated on equal 

terms in Islam. 

Ibn Rushd comments on this saying 

Al-khuf makes the wife on a par with the husband who can divorce. It 

is true that Islamic jurisprudence gave the husband the right to divorce 

his wife if there is no harmony and love between the two and if he does 

not like her, but it also gave the wife the right to ask for al-khul, if she, 

in turn, hates the husband and can no longer bear living with him. 16 
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However, there is a difference between the terms: divorce or taläq and al- 

khul'. The difference lies in the fact that divorce takes place upon the will of 

the husband only, whereas al-khut requires the agreement of both the 

husband and the wife or through two arbitrators. Abdulnäsir Al-"Attar says 
the fact that 

Al-taläq comes in response to the husband's mere wish while al-khuP 

needs the consent of both parties or through two arbitrators is due to the 

wife being emotional. Therefore, it is in her own interest and in the 

interest of the children that she is not granted the right to automatically 

get al-khul'. 17 
0 

The second benefit of al-khuf is that it brings to an end a marriage that does 

not work. One of the basic objectives of marriage is that the husband and his 

wife live in love, peace, and tranquillity. It is through these requirements that 

marriage may bear fruit. Thus, if these objectives cannot be fulfilled, there 

will be no point for the marriage to go on. AI-khul' here proceeds if the wife is 

suffering in the marriage and she cannot love and tolerate her husband. Thus, 

love, tranquillity, and settlement are missing in the marital relationship 

between the two, and the wife, being unhappy in the marriage, will also make 

the husband unhappy (maybe through not obeying him or not performing her 

marital duties toward him). This is what the following Qur'änic verse from 

Surat Al-Bagarah states 

If ye (i. e. judges) do indeed fear that they would be unable to keep the 

limits ordained by God, there is no blame on either of them if she gives 

something for her freedom. These are the limits ordained by God; so do 

not transgress them. [Al-Baqarah: 229] 

In his commentary on this verse, Al-Tabarils said that what the word "fear" in 

this verse means is the fear that the wife may not observe the limits prescribed 

by Allah' to obey her husband and treat him nicely, as she may hurt him 
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through what she says, or she may neglect him, and mistreat him. As such, al- 
khul' would be acceptable. Had the option of al-khut not been available in 

this case, both parties will be negatively affected and the lives of both the 

wife and the husband will turn into unbearable hell, due to the disobedience 

and rebellion of the wife against her husband. 

One may ask that since the wisdom of legitimising al-khuf is to keep away 

any harm that may be inflicted upon the wife, why does she not, then, seek a 

taläq li-al-darar or harm divorce, which is a divorce due to harm caused by 

the man, instead of seeking al-khuf. The question becomes more obvious 

once one knows that in al-khur the wife has not only to give up all her 

financial rights but also to pay some appropriate compensation for her 

husband. This does not arise in the case of taläq li-al-darar, where the harm is 

caused by the husband. My answer to this question is that although the wife 

has to compensate her husband and give up her financial rights in the case of 

al-khul`, it is better for her to get al-khul', rather than divorce, because there 

are some advantages she may get from al-khuf that do not exist in the case of 

the taldq li-al-darar. For example in al-khulc the wife is not required to give 

the genuine reason for seeking al-khuf. It is enough for her to state that she 

detests living with her husband and that she is worried that she may fail to 

comply with "the limits ordained by God" while she is with him. This 

measure is a kind of protection for families, as it avoids them many problems. 

For example, the wife may not like to hurt the feelings of her husband. It is 

particularly so if he has not caused her any harm; on the contrary, he loves her 

and he wants to remain with her as her husband. She wants to leave him for 

her own reasons. Of course, al-khulc in this case is much better than getting a 

divorce, according to which she has to specify the harm inflicted upon her and 

she has to find witnesses and whatever evidence required to prove the harm 

which is supposed to have been caused by the husband. This, obviously, drags 
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her and her family (husband and children) into an awkward position or 

situation whether in court or in front of people. Therefore, al-khulc can be 

looked on as a legal solution for both the wife and the husband. The wife who 

becomes trapped in a marriage she does not like, finds a way out of this, and 

the husband maintains his right to get compensation without being humiliated 

or embarrassed in public. 

In fact, al-khuf has another benefit for the husband himself, as he retains the 

right to get back the dower he paid when he first got married. He gets 

compensated for freeing his wife from the marriage bond and all financial 

rights a wife usually has are dropped. Thus he will not be harmed or hurt 

twice: once for losing his wife and once for losing his money. This in fact 

shows that the Islamic law is fair for both wives and husbands. 

5. The Ruling of the Husband's Consent to His Wife's A! -Khuf 
According to the teachings of the Islamic shari a, it is usually the case that, 

before the start of the procedure of al-khul' or divorce, the husband and the 

wife are urged to reconcile and restore harmony among themselves, 

regardless of whether the problem lies with the husband, with the wife, or 

with both of them. This is usually done through offering advice and 

appointing two arbitrators in an attempt to drive away the differences and 

problems among the couple and bring them back into marriage. In fact, 

according to Islamic sharfa, the couple have to exhaust all possible solutions 

and mediations, and it is only after it becomes clear that there are no chances 

for them to stay together in marriage that they are allowed to resort to divorce 

or al-khulý. Let us take as an example the case where the wife is the 

disobedient one (i. e. this is a potential al-khtuf case), the husband here has to 

have the initiative and deal with the problem of his wife's disobedience or 

rebellion in one of three ways in accordance with what is stated in the Qur'än 
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As to those women on whose part ye fear disloyalty and ill-conduct, 

admonish them (first), (next) refuse to share their beds, (and last) beat 

them (lightly); but if they return to obedience, seek not against them 

means (of annoyance). [Surat Al-Nisä': 34] 

Scholars concerned with interpreting this verse, including Ibn Kathir, said that 

When the husband notices that his wife starts to show some signs of 
disloyalty and hatred, he has to advise her and remind her of the 

punishment she may get from God in disobeying her husband. If this 

means of persuading her does not work, he should desert her in bed by 

turning his back to her when they are in bed together, and he should not 

make love to her, as this may be a severe punishment to her. If she still 

did not positively respond, he may beat her lightly, but when he beats 

her, he should make sure that she is not seriously hurt, so he should not 

cause fractures or serious injuries. 19 

Al-Tabar , commenting on the verse above, reports that Said Ibn Jubair had 

said about a wife who was seeking al-khuf that 

Her husband should advise and warn her, if she did not accept, he 

should desert her, if she did not accept again, he should beat her, yet if 

she did not accept, he should leave it to the judge who will send one 

arbitrator from the husband's side and another one from the wife's side. 

The arbitrator representing her counts the bad things that the husband 

did to his wife, and the arbitrator representing the husband, on the other 

hand, counts the bad things that the wife did to her husband. In other 

words, each arbitrator tries to make a point. Then, the judge will stop 

the husband if he finds him unjust with his wife and make him retreat 

from his wrong doing, and if the judge finds the wife to be quilty of 

disobeying her husband, he will ask him to grant her al-khulc . 
20 

Now if all means of reconciliation do not work, and if the husband becomes 

hopeless of convincing his wife to stay with him as his wife, there remain 
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only two choices left. The first is to divorce her, in accordance with the view 

of Malik, who believes that the husband may leave his wife and has the right 

to divorce her, given that all previous remedial attempts have been explored 

but they did not work with her. The second option that the husband may opt 

for is to accept an iftidä' (i. e., a sort of redemption) from her if she offers to 

pay it or if he has been advised to accept it by the judge. In the case where the 

wife offers to pay a redemption to her husband for al-khul', there has been a 
disagreement among Muslim scholars as to whether the husband may accept 

the compensation or not. Should he accept the offer and agree to al-khuf, and 

if not, should he be forced to agree to this? 

We may sum up the different opinions that various scholars expressed 

regarding this issue, in two main points of view. The first is held by the 

majority of jurists and it states that the husband may not be obliged to accept 

the wife's offer in compensation for al-khuf, but it is preferable that he does. 

Proponents of this viewpoint argued that the order of the Messenger of God to 

Thäbit Bin Qais to "accept it (i. e. the garden in the form of a compensation) 

and divorce her (Qais's wife) once" is only for the sake of advice and 

guidance, rather than an obligation. Furthermore, Ibn Muflih also said that al- 

khuf is permissible if the couple can no longer live together, and it is 

preferrable that the husband accepts it. " 21 This same opinion is also held by 

Al-°Asgaläni and Al-Tabari. 22 

As for the second point of view, it was expressed by Ibn Taimiyah and Al- 

Shawkän23 who believe that the husband should be obliged to accept the 

compensation offered by his al-khul' seeking wife. They base their view on 

what the Prophet said to Thäbit Bin Qais when he asked him to "accept it (i. e. 

the garden as a form of compensation) and divorce her (Qais's wife) once. " 

They argued that what the Prophet said amounts to an order and this makes it 
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compulsory for the husband to accept the compensation; thus, it is 

unconditional. 

Having reviewed these different accounts pertaining to whether or not the 

husband should accept his wife's offer of compensation for al-khul`, I argue 

in favour of the second point of view as expressed by Ibn Taimiyah and Al- 

Shawkäni. The husband has to agree to his wife's desire to get al-khul', 
because her right to get it is guaranteed in the shari a. He should not be 

obstinate to deprive her of this right, given that he gives up his right only after 

he gets compensated for this by the wife. The husband should be prevented 

from not complying with the rules of-Allah and sharfa. 

It is also a violation of the verses of the Qur'an and the principles of Islam for 

the husband to hold his wife from al-khul', as in the statement that 

The parties should either hold together on equitable terms, or separate 

with kindness. [Surat Al-Baqarah: 229]. 

If the husband sticks to his wife and prevents her from getting al-khuf, the 

requirement of this verse will be met. In other words, there will be separation 

with kindness, and this constitutes a clear violation of the rules of the Qur'än. 

As for what might happen in the case where the husband refuses to give his 

wife al-khur, the wife has the choice of filing a case in the court of law 

against him in which she asks for al-khu( from him. Therefore, after efforts to 

sett le an al-khul' agreement between the two sides fail, the court, as a last 

resort, will decide what should be done. In other words, the verdict will be in 

her favour. This is exactly what courts of law do in the sense that they rule 

that the husband is obliged to yakhla` or redeem his wife, in accordance with 

the Islamic law. 
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Explaining this issue, °Abdullah Ibn Mabrük Al-Najjär said 
This is in consistency with the sharica and the law to settle disputes and 

put an end to bad deeds that may result if the problems and differences 

between the two spouses are not settled, particularly after vainly 

exploring all channels of reconciliation. 24 

The contention that it is necessary to have the husband's approval for al-khut 

to proceed does not clash with the role that the court of law may play in this 

matter, as the latter controls and observes how each side enjoys his/her own 

rights by mutual consent, so that the husband does not turn into an abusive 

person and misuses it for the sake of deceiving and expressing his malignant 

feelings towards his wife. In such circumstances, there will be too much doubt 

and scepticism in the intentions to humiliate and harm each other coming 

from both sides. When one side misuses his or her right and causes any 

damage to the other, it is the judge, according to the law, who should consider 

the situation, and not the husband. For it is implausible that the husband is 

prohibited from harming his wife, as in "but do not take them back to injure 

them, (or) to take undue advantage" in [Surat Al-Baqarah: 231] and at the 

same time he is installed as a judge in a case where he has to try himself for 

what he does to his wife. In other words, here he is required to be both the 

suspect and the judge at the same time. This is rejected by law and by shari`a. 

It is also inconsistent that the share°a legitimises al-khut for the wife if its 

requirements are met and at the same time it makes its implementation subject 

to the husband's wish or consent. This, in fact, goes against the wisdom of 

legitimising al-khuf. Needless to say that what is legislated by God is beyond 

any doubt or inclination. 25 This conclusion is further supported by 

Muhammad Kamal Al-Din Imäm, who argues that 

Leaving the matter to the judge is in accordance with Islamic Shari a. 

As for obliging the husband to accept the al-khuf of his wife, it is 

based on evidence coming from the Qur'än and the sayings of the 
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Messenger as well as the principles of Islamic jurisprudence in 

general. 26 

6. The Amount of Money Taken for Al-khuf 

In this section I want to discuss how much money the husband has the right to 

take from his wife as compensation for al-khul' or redemption. As we all 

know by now, paying compensation to the husband is a pre-requirement for 

al-khul'. However, the amount of money due to be paid has not been stated in 

any legislative source and, therefore, is unclear. This led jurists to differ in 

their estimation of the compensation. -In fact there are two main points of view 

in this respect. First, jurists belonging to the schools of ! fanafiyyah, 

Mdlikiyyah, and Shäff iyyah and the most well known among the lanbaliyyah 

scholars (also known as jumhür al fugahd )27 argued that the compensation 

the husband gets from his wife for agreeing to al-kluf should be left 

unspecified. This means that it is left to the husband to take less, more or even 

the same amount of money as he had already given her in dower when they 

first got married. However, it is preferable that the husband should not take 

more than stated in the dower. 

This point of view had been supported by Imam Malik, who said 

I had never known any of those who we follow, as good examples, 

prevent a compensation that is higher than the dower, but I believe that 
doing this (i. e. taking a compensation higher than the dower) is not of 

gracious manners. 
28 

According to A1-Shaffiyyah, there are no restrictions regarding this particular 

point; therefore, it could be higher or lower than what is actually specified in 

the dower. 29 
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Evidence that holders of this view30 present in support of their opinion comes 
from the. Qur' anic statement in the following verse from Sürat Al-Baqarah: 

There is no blame on either of them if she gives something for her 

freedom. [Surat Al-Baqarah: 229] 

They argued that this something, she may give for her freedom in the verse 

could be too little or too much. And the husband is not blamed for taking what 

the wife pays in compensation for freeing herself from him. 

Further evidence to support that view that the compensation could be high or 

low comes from what Al-Baihagi reported about Abü Said Al-Khudri, who 

said 

My sister was married to one of the Ansär and he gave her a garden as 

a dower. They could not continue with the marriage. They raised the 

matter to the Allah's Messenger, who said to my sister "Give him back 

his garden and he will divorce you". She replied, "Yes I will, and I will 

give him more. " 

In another narration of the story, she replied: "his garden and more. " 

The second opinion is one adopted by some scholars and knowledgeable 

people, including `Ali Bin Abi Tälib, and others like Ahmad, `Ala, and 

Täwüs. It relies on the point that the husband is not permitted to take in 

compensation, if his wife wants to leave him, more than he had paid in dower 

when he got married to her. They went a step further and said that if he had 

already done so, he should return the extra money to her. Similarly, Abü 

Bakr31 said in A1-Ins5f, "taking extra money is not permissible and this extra 

money is returnable to the wife. " In other words, the husband cannot take 

from her more than he had paid her as dower, and if he does he should return 

it back to her. 
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The evidence that proponents of this view present comes from the Qur'än 32 

It is not lawful for you, (men), to take back any of your gifts (from your 

wives), except when both parties fear that they would be unable to keep 

the limits ordained by God. [Surat Al-Baqarah: 229]. 

This verse demonstrates clearly that it is illegitimate to take back what one 

had already given to his wife except in the case of al-khul'. If there is al-khul`, 

it is possible to take only some (in the verse above, it is translated as any) of 

what you had given them (i. e. `your gifts' in the verse) and not all of it. If it is 

not permissible for the husband to take all of what he gave, how could it be 

possible for him, then, to take more than he actually had paid in the dower. 

In a narration by A1-Därqutni, with `isnäd cahi i' (the ascription of which is 

correct), Abü Al-Zubair said that Thabit had given a garden to his wife as a 

dower; thus, when she complained to the Prophet asking for al-khud, he asked 

her, "Would you give him back the garden he had given you? " She replied, 

"Yes, and more. " The Prophet said, "no, don't give him more. Just his 

garden. " Al-Shawkäni also was reported to have said that the separation here 

took place after the wife had paid for her husband. Had she not been granted 

the right to pay compensation, her al-khul' would have become impossible 

and meaningless. We have clearly shown that the husband is prohibited from 

taking more than what he paid to her in dower. 

It was also reported by cAtä' that the Prophet hated to take from a wife 

seeking al-khul' more than what she was given. 33 

In this context, the second opinion, is more plausible. According to this 

opinion, the husband is not allowed to take from his wife in compensation for 

al-khur more than he had given her in dower for a variety of reasons that are 

stated below: 
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First, the evidence that holders of this point of view have presented is 

overwhelming, compared to the evidence presented by scholars of al- jumhfir, 

who said it is up to the husband whether or not to take in compensation, for 

accepting the al-khul' of his wife, more than what he had offered in dower. 

The evidence used by al jumhiir is weak, because the hadith of Abü Said Al- 

Khidri has a problem, as Al-Shawkdr confirmed when he said "there is a 

weakness in the ascription of this hadith, because the Prophet did not ask her 

to pay more. " 34 

Second, although al jumhür scholars (i. e. jurists belonging to 1-fanafiyyah, 

Mälikiyyah, and Shaffiyyah schools of Islam) permitted the payment of extra 

money, they qualified this by saying it is preferable for the husband not to 

take more than the value of the dower he paid. One may infer the same thing 

in Imäm Malik's words when he permitted the husband to take more but 

added that this is not of `gracious manners'. 

Furthermore, in the Holy Qur'än, it is stated that "the parties should either 

hold together on equitable terms, or separate with kindness". It is argued that 

the phrase "separate with kindness" in this verse may imply that the husband 

should not take anything from his wife in case they separate, because the 

dower he gave her was for entitling him to enjoy his wife, which he did. Thus, 

if he is keen on taking something from her for al-khuf, he should not take 

more than he paid in dower. He commits no sins in doing just that, because 

this has been legitimised by God in shar(a. 

One may add another reason as to why the husband should not be allowed to 

take money from his wife that exceeds the value of the dower. This is based 

on the assumption that if the husband is permitted to get extra money, this 
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will pave the way for husbands of weak faith, particularly in this materialistic 

age we live in nowadays, to blackmail their wives and ask them for higher 

compensations. This obviously may be something some wives cannot afford. 

This is not consistent with the wisdom of legislating al-khul', because instead 

of protecting the wife from. any potential harm, the wife in this case finds 

herself falling into another trap. Again this goes against the legal rule of "! ä 

Barar wa lä dirar", which means that "there should be no harm done to either 

party". 

More recent support for the view of prohibiting the husband from taking extra 

money from his wife comes from cAblah Al-Kahlawi, who argues that, 

It is detested for the man to take in compensation from his wife more 

than what he had given her in dower, as this may cause her much harm 

and it contradicts the requirements of "separating with kindness" and 

"gracious manners. " 35 

7. Al-khuf of an Ill Wife 

Al jumhür of jurists (ffanafiyyah, Mälikiyyah, Shäf iyyah, and lfanbaliyyah) 

36 all agreed that it is allowed to have al-khuf in the case of ill wives, because 

she can bear legal and financial responsibilities. Illness is not a reason for 

detaining her. However, they contended that for al-khuf to proceed in the 

case of an ill wife, one condition should be met. This condition is that no 

harm should be inflicted on the heirs, because there is the danger that the ill 

wife may favour her husband at the expense of her heirs and give him an 

amount of money that is greater than his deserved share of inheritance. 

Jurists differed on fixing how much money should be paid in compensation 

for al-khuf in the case of an ill wife. For example, Al-Mälikiyyah followers 

argued that al-khul' compensation should be equal to what the husband gets in 

236 



inheritance from his wife. So if he gets more than his share, then, al-khulc 

becomes illegal and he has to return the extra money he took. Al-Shäficiyyah, 

on the other hand, argued that al-khul' compensation should not exceed the 

value of "mater al-mittel". If he gets greater than that, the extra money is 

rejected. As for AI-Hanafiyyah, they believe that the husband of an ill wife 

deserves the least of these three things: one third of the inheritance, al-khulC 

compensation, or his share of inheritance. He considers all three options and 

estimates them and then he has to accept the least amount of these three as 

compensation for al-khul'. Finally, Al-Hanbaliyyah argues that the husband 

deserves the least of the two portions: al-khur compensation or share of 

inheritance. If the compensation for al-khulc is equal in amount to the 

husband's deserved share of inheritance, he takes al-khulc compensation. 
cAblah Al-Kahlawi is of the same opinion as the Mdlikiyyah scholars on this 

matter. 37 

I find it compelling that the amount of compensation payable in the case of an 

ill wife seeking al-khulc has to be clearly fixed and the issue be settled by 

imposing certain restrictions on the ill wife, so that she may not treat her 

potential inheritors in an unjust manner, by, for example, spending all her 

money in an unjustifiable way and leaving them nothing or too little. 

8. Is Al-khul` a Case of Divorce or Faskh? 

One problem that scholars face in cases where the marriage comes to an end 

in al-khulc is to decide the legal status of al-khul': Is it a case of divorce or an 

example of faskh. The two terms are different as the following sections 

demonstrate. However, there seems to be no consensus among jurists on this 

matter. But one can discriminate between two main views. 38 
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8.1. Al-khul` as a Case of Divorce 

The first. view is held by Al-Hanafiyyah (although they have other opinions, 

yet they are famous for this one), A1-Mälikiyyah and AI-Shäf iyyah (the new 

opinions of Shaff iyyah after Al-Shdfi i moved to Egypt), and A1-Ffanbaliyyah 

in one of the two narrations. The essence of this view is that al-khuP is 

considered to be an example of ". talaq Win bainünah ýughrä" (irrevocable 

divorce). It counts as one of the three sentences that the husband pronounces 

when he wants to divorce his wife. Thus, being on a par with one divorce, al- 
khul° dictates that the husband has to stay away from his wife during the 

Ciddah, which is an Arabic word referring to a prescribed period of waiting the 

woman has to observe after divorce or death of the husband, and he has to 

have a new marriage contract and a new dower if he wants to get back to her. 

The reason they consider al-khut a case of divorce is that the wife is ready to 

pay al-khul' compensation, whether in money or otherwise, to the husband in 

order to free herself from the marriage bond and from the husband's 

authority. However, this freedom from the marriage bond is not achieved for 

the wife if divorce is taläq al-ruf ah or revocable, rather than taläq bä 'in 

bainünah . ughrä (irrevocable)". According to taläq al-ruf ah, the husband 

may come back to his wife whenever he wants even without her approval or 

consent. 

While arguing in favour of considering al-khuf an example of irrevocable 

divorce, Ibn Rushd asked 

What is the point of the wife paying al-khuf compensation to her 

husband if he has the right to come back to her even if she is in her 

iddah? 39 

Ibn Rushd is right in this because it will be meaningless and contradictory to 

legitimise al-khul' and at the same time consider it a kind of revocable 
divorce. 
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In fact there is plenty of evidence that proponents of this view present. 40 For 

example, there is a hadith that was narrated by Al-Bukhär and Al-Nasä'i 

reporting that Ibn cAbbäs quoted the Prophet saying to Thäbit Ibn Qais 

"accept it (i. e. the garden as a form of compensation) and divorce her (Qais's 

wife) once. " This happened when the Prophet asked Thäbit to accept his 

wife's al-khuf'. More evidence comes from that reported by `Umar, 'Ali, and 
Ibn Mas`üd, who narrated that the Prophet had said that al-khul` is one 
irrevocable divorce (tatliqah bä'inah). A third piece of evidence comes from 

the claim that some people make regarding the al-khul'. They say that the al- 
khul' word can be pronounced only by the husband; thus, it becomes divorce 

when he says this expression to his wife as in `khala`tuki calä kadhä' meaning 
that I redeem you for so and so. Finally, if al-khuf is a case of 'faskh', it 

would proceed without the husband's approval and this is not the case. al- 

khuf takes place only after the husband gives his permission, so it is done by 

mutual consent of both parties. However, if the husband refuses to agree on 

al-khur, the wife will get divorce though the court. This proves that al-khul' 

is a form of laläq and not faskh. 

8.2. Al-khuf as a Case of Faskh 

Now we come to the second view that deals with al-khul` as a case offaskh. 

This view is adopted by Ibn cAbbäs and Al-Shäf ciyyah (in his old opinions 

before going to Egypt) and Ahmad Ibn Hanbal (in what he is famous for) and 

it is based on the idea that al-khuf is not a form of divorce. Rather, it is a case 

of faskh, and therefore, it should have nothing to do with any of the three 

divorces or sentences that are implemented in courts. 

The evidence that holders of this view present comes from the Holy Qur'än, 

A divorce is only permissible twice: after that, the parties should either 

hold together on equitable terms, or separate with kindness. It is not 
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lawful for you, (men), to take back any of your gifts (from your wives), 

except when both parties fear that they would be unable to keep the 

limits ordained by God. If ye (judges) do indeed fear that they would be 

unable to keep the limits ordained by God, there is no blame on either 

of them if she gives something for her freedom. These are the limits 

ordained by God; so do not transgress them if any do transgress the 

limits ordained by God, such persons wrong (themselves as well as 

others). So if a husband divorces his wife (irrevocably), he cannot, after 

that, re-marry her until she has married another husband and he has 

divorced her. In that case there. is no blame on either of them if they re- 

unite, provided they feel that they can keep the limits ordained by God, 

which He makes plain to those who understand. 

[Surat Al-Baqarah: 229,230]. 41 

In his commentary on these two verses from Sürat Al-Baqarah, Ibn °Abbäs 

said that Allah mentioned the word taldq at the beginning of the verse [229] 

and said that divorce is permissible only twice. After that, He mentioned the 

redemption of the wife and this may be referred to as al-khuf when He said in 

the same verse that "there is no blame on either of them if she gives 

something for her freedom". Then, He said in the next verse [230] that once 

he divorced her, he cannot re-marry till she gets married to and divorced by 

another husband. He said: "So if a husband divorces his wife (irrevocably), he 

cannot, after that, re-marry her until she has married another husband and that 

husband has divorced her. " This provides evidence that al-khul` is different 

from divorce. Had al-khulc been treated as a divorce case, the husband would 

have been allowed four divorces, rather than three as prescribed by share a. 

This kind of evidence caused Ibn Abbäs to look at al-khzuf as afaskh and not 

as a divorce, as is clear from his commentary on the two verses above. 
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This argument is further supported by a narration by Al-Baihagi and others 

about Täwüs, who said that he asked Ibrahim Bin Sa°d Ibn Abbas about a 

woman who was divorced by her husband twice before she got al-khulc to get 

married to him. Ibn cAbbäs said that Allah mentioned the word Ialdq at the 

beginning and at the end of the verse and al-khut in between; therefore, he 

concludes that al-khul' does not count as a divorce. This entails that the 

husband may get married to her again. 

More evidence for dealing with al-khul' as afaskh, and not a divorce, comes 

from that hadTth about Jamilah, the wife of Thäbit Bin Qais. They said that 

the Prophet ordered that woman to take as iddah only one menses after al- 

khuF. One concludes from this that if al-khul' is a divorce, the `iddah for both 

of them should be the same (i. e. three consecutive menses). Again, to 

believers in the view, this presents evidence not only on the distinction 

between divorce and al-khul', but also on the claim that al-khur is afaskh, 

rather than a divorce. 

Ibn Al-Qayyim presented more evidence for this opinion (i. e. al-khuf being a 

faskh and not a taläq or divorce). He said 

It is stated in the Qur'an that taldq, taking place after marriage had 

been consummated, has three different rules, provided it is not triple 

divorce yet. None of these rules is met in the case of al-khuF. First, in 

the case of divorce, the husband has the right to come back to his wife. 

Second, it is taken to be one of the three divorces, so when these 

divorces become three, he cannot re-marry her before she gets married 

to another husband (with marriage consummation) and gets divorced 

from him. Finally, °iddah in taldq is three menses. 42 
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Ibn Al-Qayyim added that it had been confirmed, according to Islamic texts, 

and according to unanimity among Muslim scholars as well, that the husband 

cannot come back to his wife after al-khur, so it is irrevocable. It has also 

been confirmed by the Prophet's sunnah as well as the sayings of the 

Companions of the Prophet that the °iddah in al-khul` is only one menses. It is 

also possible that al-khul' may come after two divorces and it may be 

followed by a third one. This can be explained only if we deal with the two 

(i. e. divorce and al-khul) as two distinct issues. 

Having surveyed the arguments for and against al-khuP being considered a 

case, of divorce, I believe that it is not a divorce. Rather, it is faskh. My 

conclusion is based on the strength of the evidence presented by proponents 

of this view, such as Al-Baihagi and Ibn Al-Qayyim, in addition to evidence 

from the Qur'än. Although both concepts refer to the breakdown of marriage 

and separation between the husband and the wife (so they are similar in form), 

yet divorce and al-khur differ in content. In fact, there are several differences 

that make me side with the opinion treating al-khul, as an instance of faskh, 

rather than a divorce. 

First, one of the differences between taläq and al-khut is that the wife has to 

pay money or some other thing to her husband to agree to free her from 

marriage in the case of al-khul'; however, this usually does not take place in 

divorce, except in one case of divorce known as taldq al-mdl (i. e., divorce for 

money). I will be discussing the differences between this kind of divorce and 

al-khulc in a later section of this chapter. 

Second, in al-khul, the wife maintains the right not to tell the reasons for 

seeking al-khuF. This contradicts with what happens in the case of divorce. 

For example, in the case of al- laläq li-al-clardr (divorce for harm done to the 
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wife), she has to mention in what ways she has been harmed and the causes of 
this harm, so that the judge can divorce her. 

Third, in al-khuf the wife gives up all her legal and financial rights, such as 

maintenance and deferred dower, etc. This kind of thing is also not found in 

divorce. On the contrary, the husband is committed to fulfill all the wife's 

rights when he divorces her. 

Finally, Ibn °Abbäs's commentary on the two Qur'änic verses divorce verse 

of Al-Baqarah: 229, and al-khulc verse of Al-Baqarah: 230, as presented 

earlier in this section, does not present firm evidence for treating al-khut as a 

faskh or a taläq. For example, even if the husband and the wife use a! -khuf 

one hundred times, yet they still can come back to each other and re-marry. 

This clearly demonstrates that al-khul` does not count as a taläq according to 

Ibn Abbäs's interpretation. Recall that in the case of divorce, if a husband 

divorces his wife thrice, he cannot re-marry, unless the wife marries someone 

else and gets divorced. For all these reasons, I conclude this section by saying 

that al-khulc is a case offaskh, rather than a divorce. 

9. The Differences Between AI-Khul' and Taldq Al-Mä1 

The terms of al-khul' and taldq al-mal both refer to dissolving the marriage 

that brings to an end the marital relationship for a compensation paid 

willingly by the wife for the sake of getting al-khur or talaq. According to 

both terms the wife has to pay compensation. If she does not pay, then either 

someone else should pay for her or the compensation will turn into a debt that 

she has to pay later on. However, despite the similarity in this particular point 

between al-khur and taläq al-mdl (i. e., both necessitate the payment of a 

compensation for the dissolving of the marriage), there are some significant 

differences between the two. 43 
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First, for al-khuf to take place, the pronouncement of either the word al-khu( 

or one of its synonyms, such as "al-mubära'ah", is required. As for taldq for 

money, it occurs only after the pronouncement of the expression of a! - taläq 

by the husband. An example of this will be a husband saying to his wife 

"tallagtuki", i. e. I divorced you, for the sum of two thousand Kuwaiti Dinars 

or American Dollars. In cases where taläq is for money, then it becomes talaq 

ha'in, which counts as one of the three possible divorces (i. e. talgdt) a 

husband may have. Al-khul' is different from taläq in this respect, as there is 

no consensus among Muslim jurists regarding the legal ruling of al-khu! `. 

Should it be consideredfaskh or taldq? Some argued that al-khuf isfaskh so 

it does not affect the number of divorces or talgdt that the husband is allowed; 

others, on the other hand, argued that al-khulc is a form of 161,5q, and 

therefore, counts as one of the three divorces or talgdt. Thus according to this 

last view, if al-khul' takes place, the husband will be left with only two 

talagät. 

Another difference between al-khut and taläq is that in al-khuP either the 

wife or the husband has to give up her or his rights such as the right to get 

nafaqah or compensation, the right to keep the children, the right to have the 

ciddah, etc., whereas in al- laläq both parties maintain their rights. 

One final difference between the two terms has to do with the compensation 

that one gets from the spouse who is seeking al-khur or al- taläq for money. 

If the compensation for al-khul' is something that is prohibited by the Islamic 

law such as wine, pigs or other, then al-khul' in this case becomes taldq bä'in, 

according to the Hanafiyyah School of Islam. However, if the compensation 

in the case of the divorce for money is prohibited by shari`a, then divorce is 

considered to be taläq raj i rather than taldq bä'in. 
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10. The Reasons Why the Wife May Seek A! -khulc 
The Islamic shari a does not state the reasons that may drive the wife to seek 

al-khuf. In fact, there is only one general reason that the wife may present. 

According to this reason, it is enough for her to say that she detests her 

husband and she does not feel comfortable living with him and it worries her 

that she may not be able to observe the limits ordained by God, because she 

may disobey her husband and not fulfil her marital obligations towards him, if 

she keeps living with him. She has the right to seek al-khuf if she presents 

this as a reason, although the husband did not harm her or neglect his duties 

toward her. Ibn Qudämah says that , 
If the wife hates her husband and also hates to prevent him from 

enjoying her, because she will be disobedient to him, she may get a! - 
khuf from him. 44 

This is exactly what happened to Jamilah Bint `Abdullah when she wanted to 

get al-khuf. Her reason to leave him had nothing to do with his manners or 

religion, but rather with his appearance and looks. He was dark, short and 

ugly, and she herself said this in different narrations of the story. For instance, 

Ibn Al-Jazri mentioned that Jamilah was married to Thäbit Bin Qais and she 

became disobedient and revellious against him. The Prophet sent for her and 

asked her, "What do you hate about him? "45 She replied that she hated 

nothing of his manners or faith, but she hated his ugliness. In another 

narration it was reported that Habibah Bint Sahl, who was another wife of 

Thäbit, said, "I swear by God that I would have spat on his face, had I not 

been fearful of God. "46 These stories and others show that the reason for 

legitimising al-khur is the detestation or hatred a wife may have toward her 

husband to the extent that married life with him becomes unbearable and 

impossible. In fact, this further supports my argument in the third chapter of 

this thesis regarding the caution that the woman should show when choosing a 

husband. She has to be consulted and asked her opinion of the potential 
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husband. She should also have the chance to see the man proposing to her, so 

she won't be shocked after marriage, because she realises that the person she 

got married to, is not the husband she wants. As such, she has to end the 

marriage in a regrettable way. Therefore, the parents or guardians of women 

at the age of marriage have a very crucial role to play and responsibility to 

bear in helping future wives in choosing their husbands in order to ensure that 

marital life proceeds smoothly and with no problems. 

However, one finds it hard to confirm that the reason for the legitimisation of 

al-khulc is the wife's detestation of her husband, as there could be various 

reasons that drive the wife to seek al-khulý. Sometimes, the reason could be 

psychological or covert, whereas in other circumstances it could be very clear 

such as a despicable, contagious disease that the wife becomes fearful of 

contracting the disease. Another such reason could be the infertility of the 

husband, particularly if the wife is keen on having children. The lack of 

intimacy or bad company of the husband in any field of life may count as a 

reason for al-khuf. Nähid Al-°Ajüzah pointed out another reason that is 

becoming more common in our modern life. This is the sexual abuse that may 

take place between the husband and his wife. She states that 

Al-khuf may be due to sexual abuse between the husband and his wife, 

as the two parties may not be clear or honest in their sexual 

relationship. This gradually leads to accumulation of feelings of unease 

and discomfort in this relationship, due to the nature of oriental 

societies where couples do not discuss such issues either out of fear or 

out of shyness. 47 

In fact this problem is very important because it could be more common than 

others in our society. 
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Another reason as to why a wife may ask for al-khuf is the ill-treatment she 

gets from her husband, because he keeps beating and humiliating her, and he 

does not respect her at all. It is natural that in such cases that she will seek al- 

khuf to get rid of this unjust husband and restore her freedom and dignity. 

She cannot manage to be controlled by an abusive husband who shows no 

respect for good manners and religion. Although she can resort to the court to 

get a divorce for being beaten or harmed in this case, yet many wives refrain 
from doing this, due to the long duration of time the proceedings of the court 

could take in addition to the need to offer evidence and proof to confirm that 

the husband has caused her some harm. Instead, she tries to get al-khul' 

despite her knowledge that in the case of al-khut she has to not only give up 

her financial rights but also pay compensation to the husband for al-khu/. In 

fact, she is forced to opt for this measure, because al-khu/ is like a bitter 

medicine; although it is bitter she has to take it to get healthy again. This 

hopefully will put an end to her ordeal and misery with this sick husband. 

In all the examples above, al-khul' is attributed to some problems in the 

husband that drive the wife to disobey and rebel against her husband, yet in 

all these cases al-khuf is correct and conforms to the Islamic law, because the 

wife herself demanded this and wanted it. As for the husband, he is a sinner 

according to the shari a because he has transgressed the limits and violated 

the duties he has toward his wife and because he made her behave in this way 

(resorting to al-khul`). 

A number of other reasons for which the woman cannot be blamed for 

seeking al-khuf were mentioned by Muhammad Sa`d Abü Shatta. He says 

The husband may be someone who slanders and backbites and may say 

to her `well, who do you think you are? I was at a party tonight with 

lots of women on board a boat. ' 48 
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Abü Shatta reports that this is what actually was said by a decent wife in a 

courtroom and he could not help her because there were no witnesses, and the 

husband was shameless. What the husband said above is an invitation to 

dishonourable or shameful conduct. He is proud of the shameful deeds he 

committed. However, Abü Shatta ends by saying 

The solution in this case is to offer him what he had already given her 

to free herself, because there is no way she can live with a husband of 

this sort. 

Apart from this reason, Abü Shatta mentions other reasons that make the wife 

ask for al-khuf. In fact, he makes a whole list of such reasons including: 

speaking to fallen women on purpose, humiliating his wife because of her 

family, threatening her in front of her children who may not testify against 

him in court, inviting her to taking part in rituals performed by satan 

worshipers, exchanging wives with friends, forcing her to drink wine and take 

drugs, stopping her from working although she was working when they got 

married, making fun of her and ridiculing her mind and work in public even 

for the sake of a joke, and, finally, sleeping on a bed that is different from 

their usual one for the sake of humiliating and ignoring her or showing no 

interest in her. It is quite hard for the wife to stay with her husband in any of 

these situations and it is only her who can decide whether she should stay 

with him or try to get al-khuf from him. However, it is quite clear how 

difficult it is for the wife to ask for divorce due to the difficulty in providing 

the required evidence or witness. In all the cases listed above by Abü Shatta, 

it is usually difficult to get divorce because of the lack of evidence, as most of 

these things take place in private places. In the absence of divorce, she has to 

resort to al-khul'. 

Nowadays, it is possible for the wife to get al-khur in accordance with the 

law for something wrong not in her but in her husband, such as bad manners, 

and ill-conduct with her. As a result, the ill practices of the husband cause 
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much harm to the wife and she seeks al-khur. This is probably what made 
Nair Fand Wäsil, who is the Mufti of the Arab Republic of Egypt, say that 

In effect al-khulc in its present form and the way it is used is the similar 

or the same as al- taläq li-al-darär (i. e., divorce for harm done to the 

wife by the husband), and that al-khur is no longer the same as it was 

meant to be. 49 

To him, the legislator in Egypt treats cases where one expects to get al-khul` 

as divorce, although the two concepts are clearly distinct (recall that a divorce 

is initiated by the husband who is usually required to pay for his wife, 

whereas al-khul' is initiated by the wife and she has to pay her husband in 

compensation for this). In fact, the rate of al-khur is increasing remarkably in 

Egypt and this is traced back to the difficulty for wives to obtain a divorce for 

harm caused by the husband; therefore, they opt for al-khul', which has 

become quite easy for many wives to get. 

11. Al-khul` and the Modern Law in Arab Countries 

Although the law for al-khul' has been enacted in many Arab countries as a 

legal right for the wife, it is noticed that many wives refrain from using this 

right in its current form even if they need and wish to get rid of their 

husbands. Probably, this may be attributed either to a lack of information and 

details about such laws, or to the lengthy procedures and the hardships that 

accompany the implementation of these laws. The difficulty may lie in the 

need to get the husband's permission to al-khuf, which causes too much 

psychological and material damage to the wife, being the party who is harmed 

most. Therefore, women in the Arab world, prefer in most cases, not to use 

this lawful right. 

Let us take the State of Kuwait, as an example. Article (111) of the Personal 

Status Law of Kuwait states that: 
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1. Al-khut may be looked at as a form of the man's taläq of his wife but 

for a settled or agreed on compensation that he gets from her. This 

khul' is manifested, in effect, by the pronouncement of one of these 

words: "al-khuf, at- taldq, or al-mubära'ah (i. e. divorce by mutual 

consent), or by any other word of the same meaning. " 

2. Only the husband, the wife, or their representatives may exercise this 

right. 54 

An explanatory memorandum the purpose of which is to interpret this article, 

states that "Allah referred to al-khuf by using the word `iftidä' (i. e. to 

ransom), which requires that both sides agree on it. Thus, al-khuf is based on 

mutual consent just like other contracts. The meaning of article (111) has also 

been explained in a more detailed way by Ashraf Kamal, who said 

Because al-khul' is a divorce based on a contract that cannot proceed 

without the consent of both parties (i. e. the husband and the wife), the 

wife cannot file a case in court of law asking for divorce for either 

giving up one of her rights or offering a compensation. 

Although this may explain the article, he disagreed with the Kuwaiti legislator 

in his opinion when he said that 

We believe that one of the justifications of the principle of al-khut is 

the possibility of obliging the husband, by the force of law, to divorce 

his wife if she pays him a compensation for redemption. Otherwise, the 

wife's right to offer a compensation will become meaningless, if 

eventually the husband is the one who decides in this matter, given that 

divorce may not proceed without his consent. As such, the wife will 

have to continue to have a marital life that she cannot bear. 

Recall that according to Kuwaiti law, it is only the husband, the wife or their 

representatives, but not the judge, that may exercise al-khuf. 

In fact, one can see that the same thing is true of both the Syrian law, 55 the 

Egyptian law56 before it was recently amended as well as the Jordanian law 
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before being amended. Thus, the wife's right to al-khuf, according to the 

Islamic Law, became conditioned by the husband's approval. This constitutes 

a grave injustice, because it is generally looked at al-khuf as the saviour that 

will enable the wife to escape from her husband whenever she feels she needs 

to do so. This saviour is expected to put an end to any harm or ordeal caused 

by the husband; therefore, it is difficult to understand how it is left to the 

husband to approve of the wife's desire in al-khuf. 

The laws pertaining to al-khulC are so unclear and in-decisive in giving the 

wife the right to use al-khuf in the sense of the Islamic shar(a, because they 

depend on one opinion, namely, that of the Hanaf: yyah School of Islam. This 

made the Egyptian legislator modify the al-khuf law that had been in effect 

for more than one hundred years. However, members of the Council for 

Islamic Research in Al-Azhar relied on more sources and opinions in the 

process of modifying this law. They took something from the Mälikiyyah 

School, which is more flexible than the other ones in issues that relate to the 

separation between the husband and the wife and the rules of al-khulc that do 

more justice to the wife. In fact, it grants the wife the right to have al-khuf 

directly even without the need to get the husband's consent. This is in 

harmony with the Islamic law, and it provides the chance for the wives who 

have been treated unfairly by their abusive husbands to get rid of these 

husbands in an officially legal manner with no wrong doing what so ever. 

11.1. The Statement of the AI-Khul` Article 

I find it appropriate that I discuss and analyse this particular modified article 

of the law and explore the different points of view that were expressed in this 

context whether they were with or against it. I believe that this subject is vital 

for many Muslim women everywhere, particularly in the Arab world. 
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This is what the article states: 

Article (20) of the Law No. (1) of the year 2000, which was ratified by the 

People's Council of Egypt, states: 

The husband and the wife may try agree on (or settle) al-khu(, but if 

they fail to do so, and if the wife files a case in court, offers afidiyah or 

redemption for al-khuF, gives up all her financial and legal rights, and 

gives him back the dower he had given her when they got married, then 

the court will rule that she be divorced from her husband. The court 

will not grant divorce to a wife seeking al-khuf unless the two parties 

have already tried to get together again or have appointed two 

arbitrators to pursue the reconciliation efforts within three months, or as 

stated in the second paragraph of article (18), and the first and second 

paragraphs of article (19) of this law. The wife would have made it 

clear that: she detests life with her husband, she cannot at all continue 

marital life with him, and she is fearful that she may not be able to 

observe "the limits ordained by God" because of the hatred she has 

toward him. It is prohibited that a deal be made according to which the 

wife gets al-khul' in exchange for abandoning her right to the custody 

of her infant children, or get a maintenance for them, or drop any of 

their rights. Whenever al-khuf happens, it should be dealt with as a 

case of "taläq bä'in" (irrevocable divorce). The sentence in all cases is 

final and is not challengeable in any way. 

11.2. The Reason for Modifying Al-khuf Article 

There are many reasons that led to the need for modifying the law that deals 

with al-khul' in Egypt. 57 One reason is the old version of the al-khuf law 

itself, as it had created lots of problems, and al-khul' cases piled up in courts. 

Moreover, there was no clear understanding of the previous law, so it was not 

used appropriately, which in turn led to an escalation of problems among 
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wives and husbands and obviously this is not in the interest. of the family and 

society. In fact Amir Muhammad Mutäwi` discusses these problems and says 
The social and economical changes as well iss the development in the 

legal system in Egypt in the last few years revealed that the rules that 

were followed by the judiciary in the past are no longer consistent with 

the development we are witnessing nowadays, and do not reflect the 

interest of the society and its needs for progress and growth. 

Furthermore, these laws are scattered because they come from different 

sources and jurists and they do not form one coherent system. Besides, 

the rules of some of these laws are dull, and the court procedures are 

complicated. Thus, these rules and laws do more harm and damage to 

the family interests at a time when these interests constitute one of the 

key social issues that have to be protected by the law and the 

constitution. 58 

Another reason that motivated the need to modify the al-khuf law in Egypt 

was treating al-khuf on a par with divorce, as reported by Muhammad 

Sdmeh, who says that 

The wives who wanted to get separated from their husbands did not ask 

for al-khur before passing the newly modified law (referred to as Law 

No. 1 of year 2000) because their cases had to go through the same 

phases that divorce cases usually go through. In other words, there is no 

point for them to pay compensation or give up their legal and financial 

rights to free themselves from their husbands. Therefore, there is no 

need to ask for al-khuf in their cases. 59 

This article of the law led to a great controversy in the public opinion of all 

sections of the Egyptian society, so there were those who welcomed the 

modification and those who were against it. The reason for this split in public 

opinion is that al-khuf, according to the new modified version, does not 
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require, as a pre-condition of al-khuf, the husband's consent. This is contrary 

to what used to be the case in the previous one. Thus, this new law permits the 

judge to divorce the wife even without the husband's approval if he (i. e. the 

judge) finds the evidence presented by the wife compelling. In addition to 

that, the newly modified article is not subject to challenge or contestation and 
it does not affect the right of the mother to the custody of her infant children. 

The proponents of the new law look at this article as the real saviour of the 

maltreated wife whose dignity has been tarnished by her inequitable husband, 

who shows no fear of Allah. This new article is a legal right for the wife 

according to Islamic Law and now she can use it whenever she needs to 

without being questioned or litigated. It also facilitates the divorce 

procedures, so in principle it should not take too long before al-khulc is 

finalised. As `Abdulaziz Shähin argues, there is no point in holding a wife 

who hates you. He says that "it is against the Islamic law for a man to hold to 

a wife who hates him. " , 60 

Another argument in favour of the new article about al-khu1c comes from 

cAbdurdhman Al-`Adawi, who argues that 

The implementation of this article of al-khulc is actually in the interest 

not only of the wife but also of the husband himself, because the wife 

wants to protect her husband's reputation, as she does not blame him 

for something in his manners or anything else. She only wants al-khulc 

instead of taläq li-al-darär because in the case of the latter (divorce for 

harm done) there will be more damage done to the husband, as she will 

have to disclose the harm he caused her and the reasons for that. 61 

Of course this may cause some damage to the reputation of the husband, and 

the wife does not like this. Therefore, al-khut is much better, even for the 

husband, than divorce. 
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Opponents of the new law of al-khuf expressed some doubts about it by 

claiming that it undermines the man's legal right to willingly divorce his wife, 

it obliges the husband to leave his wife, and it is in no one's interest. In his 

reply to them, Amir Muhammad Mutawac says 

The new law of al-khul' does not undermine the husband's legal right 

to divorce his wife out of his own will, because if this had been the 

case, then delegated divorce, according to which the husband authorises 
his wife to divorce herself from him if so she wants, would also 

undermine the husband's right to divorce his wife. This is because the 

delegated divorce does not preclude the possibility of the husband 

divorcing his wife out of his own will when he wants. Thus, the wife 

may be divorced either by her husband, or by herself (if she is 

delegated). Thus the husband's right to divorce is maintained. 

Moreover, al-khuf does not oblige the husband to leave his wife only 
for stating that she detests living with him; rather, al-khuul' in fact 

means that the wife taftadi nafsahä (i. e. she frees herself from her 

husband for some money she pays him) by abandoning all her financial 

rights stated in the marriage contract. 62 

As for claiming that al-khuf is not in the interest of the husband or the wife, 

Mutawac wonders "Is it immoral if the husband and his wife implement the 

Islamic sharfa? On the contrary, it is immoral of the couple not to resort to 

shari a. " Of course, everything in the shari a is in the interest of the couple as 

well as the family. Mutäwi` also refutes the claim that al-khulc happens only if 

there is mutual consent (i. e. between the husband and the wife) by reminding 

them of what the Prophet ruled in the case of Thäbit Ibn Qais and his wife. 

As for the opponents of the new modification of al-khuI law, they argue that 

there is no legal or moral restriction that prevents the wife from abusing this 
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right. Some wives, who have no fear of God at all, may abuse this new law 

and behave in an unjust way with their husbands, causing them a lot of 

materialistic and psychological damage. Therefore, the opponents of the new 

law demand that the wife should pay a financial compensation for al-khuf if 

al-khuf is done through a judge. This is further supported by Nähid Al- 

cAjüzah, who argues that it is necessary to give the husband a financial 

compensation if the wife seeks al-khul' in an abusive way. She argues that 

there is discrimination between husbands and wives, because wives are 

compensated in the case of divorce by men, whereas men are not. Therefore, 

she asks for the reason as to 

Why the principle/rule of placate or solace in divorce is used with no 

reason in the case of women, but not in the case of men. So the wife is 

compensated for a divorce she does not want. Is this not done for the 

sake of the woman? Why should not the man be compensated for a 
divorce he does not cause or ask for, given that legally men and women 

are equal in rights and duties. 63 

According to the rule Al-'Ajüzah refers to, the husband may divorce his wife 

for no reason, but he has to pay her in compensation for the psychological 

damage as well as for the enjoyment (i. e., mufah) she provided him as a wife. 

One may point out that obliging the wife to pay compensation to her husband 

may limit or minimise the abuse of this law, by the wife, as argued by Al- 

cAjüzah when she says 

Imposing a compensation payable to a husband will help in making the 

wife who is seeking al-khul' through divorce more reflective and 

thoughtful, so she will not ask for it in the case of trivial reasons or 

casual temptations, so that the family structure will not dismantle and 

the children will not suffer. In fact, such breakdown in the family will 

negatively affect the whole society. 64 
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A similar argument was proposed by Ahmad Al-Najjär, who argues for the 

need to compensate the maltreated husband and give him the chance to 

challenge the judge's verdict and prove that the wife has been abusive in 

asking for al-khul'. He says 

It is essential that the maltreated husband be compensated through 

giving him the opportunity to provide evidence about his wife's 

abusiveness in resorting to al-khuf. This may give him the chance to 

show that she has not been behaving in the normal way other wives do, 

and that he did not treat her badly in any way as to drive her to seek a! - 
khuf. This may also enable him of proving that she followed this path 

for selfish purposes and idiosyncratic motivations and that he and his 

family have been harmed by this a! -khul'. 
65 

Regardless of whether most of the opinions were for or against the issue of al- 
khul', I contend that the newly modified article is fair and acceptable, as it 

acknowledges the wife's right, as stated in the shari a, to al-khut which 

Allah's Messenger applied in the case of Thäbit and his wife. The khuf laws 

as used nowadays in different Arab countries, do not serve the wife in any 

way at all, particularly if the husband rejects al-khulc and the compensation. 

Of course, this will lead to more serious and chronic problems between the 

couple, which will be not accepted by the Islamic sharfa under no 

circumstances. I prefer that other Arab countries follow the steps of Egypt in 

this regard and modify the article that refers to al-khulý. In particular, the 

modification should deal with the requirement to have the husband's consent. 

The new version of the article should drop this requirement in order for al- 

khuf to proceed. However, I hasten to whisper in the ear of the Muslim wife 

and ask her not to abuse this right given to her by God. However, if she does, 

she will be disobeying God and this may deprive her of Paradise. As we 

argued in ' an earlier section (i. e. section 4), the fundamental wisdom of 
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legitimising al-khuf is to prevent any harm or damage from afflicting the 

wife. Therefore, if there is no harm or damage incurred, she should not resort 

to this right, because in this case she will be hurting the husband and the 

children, who are the closest to her. Thus, although al-khuf is a right that the 

wife has, she cannot use this right if she hurts and causes harm to the others. 

In other words, this right is conditioned by not harming the others. In so far as 

the al-khulc law currently implemented in Egypt does not cause harm or 

problems to others, it will be protected from attacks and doubts of the 

opponents of the newly modified law. 66 This may guarantee that justice is 

done to both parties. In fact this modified version of the al-khuf law will 

make husband more considerate and treat their wives in a more appropriate 

way, so that they will try to avoid hurting and harming them, or ignoring their 

rights. Of course, this is one of the ultimate goals of the Islamic law anytime 

anywhere. 

12. Conclusion 

This chapter was dedicated to al-khul, which is a very important and 

controversial issue in the Arab world nowadays. The chapter discussed a 

number of issues pertaining to al-khul'. In the first section, I introduced the 

concept of al-khul'. In section two, I presented the definition of al-khuf both 

lexically and technically. The definition I adopted for the purposes of this 

work is that of the . anafyyah School. of Islam because it is clearer and more 

comprehensive than the others. Section three focused on the legitimacy of al- 

khuF. I considered evidence for legislating this right for women from the 

Qur'an, from the Prophet's sunnah, from deeds performed by the Prophet's 

Companions, and from ijmä (i. e. consensus). Section four focused on the 

wisdom and advantages of the legislation of al-khulc in Islam. I particularly 

argued that al-khul' may have many benefits not only for the wife but also for 

the husband. In section five, I focused on the husband's agreement to his 
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wife's wish in obtaining al-khuf. Here, we explored different possibilities 

regarding. whether the husband should agree out of his own free will, or 

whether he should be forced to do so by the judge. As for section six, the 

focus was on the amount of money that the husband may take in 

compensation for his wife's al-khuf. Again there were different views that 

were discussed in detail. Some scholars permitted the husband to take more 

money than what he paid in dower, while others were against this. Section 

seven was basically concerned with al-khuf in the case of ill wives and the 

compensation the husband may take for al-khur. The question of whether al- 

khul' should be treated as a case of divorce or an an instance of faskh was 

raised in section eight, where I showed that there is no consensus on this 

matter, as some scholars looked at it as a divorce whereas others looked at it 

as afaskh. Then, I moved to discuss some of the reasons that stimulate the 

wife to ask for al-khuf. Section nine focuses on the main differences between 

al-khulc and divorce. In section ten, I highlighted the restrictions and general 

rules that regulate the al-khur law. I emphasised two basic types of 

restrictions: the religious restriction and the moral one. Section eleven 

considers al-khuf in view of modern law in the Arab countries. In particular, I 

focused on one example which is the recently modified article of the al-khur 

law in Egypt. I highlighted the crucial differences between the two versions of 

the law: the original version which was used for more than a century and the 

newly modified version of 2000. I concluded this chapter by stressing the 

importance of modifying al-khuf laws in Arab countries, so that the wife will 

be more fairly treated. I also emphasised that the husbands need to be more 

considerate of the their wives and their needs. At the same time the wife 

should not abuse her right in getting al-khuf, as this may hurt her husband 

and her children as well. 
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CHAPTER NINE 

CONCLUSION AND RECOMMENDATIONS 

Having investigated the different rights that the wife has according to the 

teachings of Islam, including the right to choose a husband, the right to have a 

dower, the right to have nafaqah, the right to be treated fairly and equitably, and 

the right to get al-khul', we realise that the Muslim wife had, and still has, since 

the dawn of Islam, many rights that guarantee her a decent sort of life. However, 

Muslim wives in Arab countries in general, are suffering and cannot have many 

of their rights fulfilled due to being underestimated by Muslim men whether as 

guardians, or husbands. In fact, this is explicable in terms of a lack of awareness 

and education in religion as well as other matters of life. Thus, the lack of 

education contributes to the view held by many Muslim men, according to 

which, the wife is looked at only as an inferior person and she should be dealt 

with accordingly. For example, she is not given the freedom to express herself, 

so she cannot make complaints about her missing rights. It is quite common that 

a woman is not allowed to have her own conditions included in the marriage 

contract. This is blamed on the customs and inherited traditions of the 

community of the woman. According to such practices, it is not acceptable for 

the wife to exercise her legitimate rights as a wife. In fact, as I mentioned in the 

previous chapters, this ill-treatment of the wife has a very negative impact on the 

status and balance of the family. 

One has to be aware that these bad practices directed toward the wife in the form 

of depriving her of her marriage rights, has nothing to do with the Islamic 

sharfa at all, because Islam granted the wife lots of rights that she did not have 

269 



in the Jdhiliyyah (i. e. pre-Islamic era). Rather, they are blamed on Muslims as 
individuals who ignore these rights. In fact, according to the Islamic Law, 

women should be treated on a par with men in terms of rights. Through this, 

Islam seeks harmony and concordance between wives and husbands and this can 
be achieved only if the two are treated equally. Therefore, men have certain 

obligations towards their wives in the same way that women have obligations 

towards their husbands. Neither husbands nor wives are exempt from adhering to 

these obligations. If either partner abuses his or her rights, then he or she will 
have sinned and violated the teachings, of Islam and its Prophet. 

This study has stressed that the wife has the right to choose her husband and that 

any marriage contract that does not observe this right, as in cases where women 

are given in marriage without even being asked their opinion in the matter, will 
be void regardless of whether the wife is a thayyib or a bikr. Thus, what some 

guardians do nowadays in terms of imposing certain husbands on their daughters 

or on women under their guardianship, is an explicit violation of the rules of 

Islamic shari a. 

Furthermore, this study has also provided evidence that the dower is the wife's 

own, and the husband or the guardian has nothing to do with it. In other words, 

the guardian may not take anything of the dower, and the same thing applies to 

the husband, unless she willingly gives something of the dower. This is so 

because Islam looks at the dower as a gesture or a means of honouring and 
dignifying the wife on the one hand. On the other hand, the dower is considered 

to be a symbolic, but sincere, expression of the desire of a man to get married to 

a woman. These two reasons make it clear as to why neither husbands nor 

guardians are allowed to take anything from the dower. 
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Moreover, this thesis has explained how nafaqah is the wife's right and that the 

husband is- obliged to pay nafaqah for his wife, through presenting evidence 

taken from the Prophet's sayings and deeds. Thus, the wife does not have to pay 
for herself from her own money insofar as her husband can afford to pay 

nafaqah for her. If he refrains from doing so, then she may disobey him. 

This thesis also argued in favour of another right that the wife has. This is the 

wife's right to get an equitable treatment by her husband. In fact, we have seen 

that this right obliges both partners in the marriage to treat each other fairly. 

However, it is a common practice in Muslim countries nowadays that the wife is 

not equitably treated; therefore, the significance of this right to women is so 

great. It seems that it is the wife, rather than the husband, in Muslim 

communities, who needs to be well treated, looked after, and forgiven when 

necessary, in order to encourage her to be more cooperative and appreciative. 
This shows why equitable treatment between wives and husbands is a crucial 

basis for a happy and stable married life. What some husbands do nowadays 

through not fulfilling this commitment towards their wives and through 

humiliating and beating them in addition to staying away from them and not 

tolerating them, amount to a violation of the Prophet's code of conduct 

particularly when he was dealing with his wives. 

Finally, another right that the woman has, as explored in this research, is al- 

khul', according to which the wife may leave (i. e., divorce) her husband, if she 

can no longer bear living with him, for some kind of compensation usually in the 

form of money. Again this right shows that Islamic law considers husbands and 

wives equal because at the same time that Islam made it legitimate for the 

husband to divorce his wife whenever the need to do so arises, it also made it 
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possible for the wife to use al-khul` as a measure that is equivalent to the 

husband's right to divorce. As the husband may divorce his wife whenever he 

wants, the wife, too, may use al-khul' whenever she wants without being obliged 

to provide the genuine reasons for seeking al-khul'. It suffices for her to say that 

she detests living with him and has no desire to continue living with him at all. 
In fact, this right had first been introduced by the Prophet himself when he 

legitimised the use of al-khul' by Thäbit Bin Qais's wife. 

Having explored some fundamental rights that Islam granted to the wife, I want 

to end this thesis with some recommendations which, I hope, will have an 

important contribution in making husbands more aware of the role they have to 

play with their wives, so that the balance and the peace in the family will be 

secured and this, in turn, will play a crucial role in the stability and development 

of the society. 

The first recommendation I want to make is that education courses be offered to 

people intending to get married in order to introduce them to the way the Prophet 

used to deal with his wives. 

Second, there should be offices for consultation, specialised in the provision of 

services and directions, that help people find solutions to marriage problems they 

encounter in conformity with the rules of Islam. Such offices will help in 

reducing the rate of divorce and separation cases that may occur due to lack of 

knowledge and religious awareness. 

Another recommendation is to have certain courses introduced in the schools that 

aim at explaining the different rights that the wife has in accordance with the 
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teachings of Islamic shari a. This will make students, both males and females, 

not only develop a better understanding of these basic issues but also be prepared 

to face the future from now as they represent the future generation of the society 

or the country, which is supposed to be better. In addition to this, I suggest that 

new laws have to be enacted to firmly stop and punish husbands and guardians 

who abuse the wife's rights and do not treat her in a just way as required by 

Islamic sharfa. 

Finally, it is advisable to educate women themselves about their marital rights as 

well as the conditions that they, according to some Muslim scholars (fzigahd '), 

are allowed to make before marriage, in order to ensure a happy and 'stable 

marital life. This can be achieved through the appropriate use of the media, such 

as radio, television, newspapers, as well as other audio-visual materials. 
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